
New York State Joint Commission on Public Ethics 
540 Broadway 
Albany, New York 12207 

COMPLAINT 

The Joint Commission on Public Ethics has jurisdiction to investigate potential violations of Public Officers Law 
§ 73, § 73-a, § 74, Civil Service Law § 107 and Legislative Law article 1-A as they apply to State legislators,
candidates for the Legislature and legislative employees, as well as the four statewide elected officials, 
candidates for those offices, executive branch employees, certain political party chairs, and lobbyists and their 
clients. 

COMPLAINANT NAME 

ADDRESS   

CITY, STATE, ZIP 

TELEPHONE 

EMAIL 

Please provide a statement or description of the alleged violation of Public Officers Law § 73, § 73-a, § 74, Civil 
Service Law § 107 or Legislative Law article 1-A including facts constituting a violation of the law(s) above, the 
identity of the individual(s) at issue and, if possible, a date, time, place of the alleged violation. Also note any 
documents or exhibits you are including to support the allegations. 

Has this matter been referred to any other agency?    Yes  No 

If yes, which agency? ____________________________________________________ 

Is there pending legal action you are aware of?   Yes  No 

If yes, where? __________________________________________________________ 



BEFORE THE NEW YORK STATE JOINT COMMISSION 
ON PUBLIC ETHICS 

 
 

GOVERNMENT JUSTICE CENTER, INC., 
 

COMPLAINANT, 
 

V. 
 

BARABARA UNDERWOOD, MATTHEW EISENSON, 
AND GAVIN MCCABE, 

 
RESPONDENTS. 

 
 

IN THE MATTER OF AN INVESTIGATION INTO 
APPARENT MISCONDUCT BY NEW YORK STATE 

ATTORNEY GENERAL BARABAR UNDERWOOD AND 
SPECIAL ASSISTANT ATTORNEYS GENERAL 
MATTHEW EISENSON, AND GAVIN MCCABE 

 
 
Cameron J. Macdonald 
Government Justice Center, Inc. 
P.O. Box 7113 
Albany, NY 12224 
(518) 434-3125 
 
Attorney for Complainant 
  



 2 

The Government Justice Center, Inc. requests that the New York State 

Joint Commission on Public Ethics (the “Commission”) investigate the 

misconduct of New York State Attorney General Barbara Underwood, and 

Special Assistant Attorneys General Matthew Eisenson and Gavin McCabe. 

As detailed in this Complaint, the Respondents are violating New York 

Public Officers Law Section 74 by accepting funding from a private entity to 

conduct litigation by New York state on that entity’s behalf. 

INTRODUCTION 

New York public officials are ethically obligated to follow the law and 

conduct state business without giving the impression of being improperly 

influenced by others. Attorney General Underwood has continued a program 

started under her predecessor that allows a private citizen to staff her office 

with special assistants dedicated to pursuing pet litigation projects related to 

climate change. Specifically, special assistant attorneys general ultimately 

paid by billionaire former New York City Mayor Michael Bloomberg are 

engaged in specious litigation against fossil-fuel companies on behalf of New 

York. 

On August 17, 2017, the NYU School of Law launched the State Energy & 

Environmental Impact Center (the “Center”), established with a $6 million 

grant from Bloomberg Philanthropies, a non-profit controlled by Mr. 

Bloomberg. According to the Center, it works “with interested attorneys 

general to identify and hire NYU Law Fellows who serve as special assistant 

attorneys general in state attorney general offices, focusing on clean energy, 

climate and environmental matters.” The Office of the Attorney General 
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employs two Special Assistant Attorneys General through the Center’s fellow 

program. 

This program, in which an outside special interest is financing a state 

agency’s policy directives, violates the Public Officers Law, specifically 

§ 74(3)(f). This section states that “an officer or employee of a state agency, 

member of the legislature or legislative employee should not by his or her 

conduct give reasonable basis for the impression that any person can 

improperly influence him or her or unduly enjoy his or her favor in the 

performance of his or her official duties.”  

BACKGROUND 

On October 24, 2018, New York filed a complaint against Exxon Mobil 

Corp. alleging fraud under several causes of action, including the Martin Act– 

the apparent culmination of a multi-year Attorney General investigation 

begun in 2015. Most notable for the Commission’s purposes is the name in 

the Complaint’s signature block of Special Assistant Attorney General 

Matthew Eisenson (Exhibit A). Mr. Eisenson may have the title of a position 

in the Attorney General’s office (“OAG”), but he is paid by the center, which is 

a private entity funded by a private foundation. 

In June 2018, the Attorney General filed a friend of the court brief in New 

York City’s federal lawsuit against fossil fuel companies asserting nuisance 

and trespass claims. The court dismissed the complaint a month later. 

Special Assistant Attorney General Gavin McCabe appears in the signature 

block of the brief (Exhibit B). Mr. McCabe may have the title of a position in 

the Attorney General’s office, but he is paid by the Center, which is a private 

entity funded by a private foundation.  
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Notably, Mr. McCabe also filed in the same case a motion for pro hac vice 

admission, representing that he is only admitted to practice in California 

(Exhibit C). OAG’s Legal Recruitment Bureau, however, advises all OAG 

attorney applicants that New York bar admission is a condition of 

employment (Exhibit D). Legal Recruitment further advises that non-

admitted attorneys may volunteer with OAG but not represent the interests 

of OAG or New York in court (Id.). OAG apparently made a special exception 

for Mr. McCabe a favor to the Center and Mr. Bloomberg. 

Mr. Eisenson and Mr. McCabe came to be employed by OAG through the 

efforts of the State Energy & Environmental Impact Center at the NYU 

School of Law. On August 25, 2017, current OAG Chief of Staff Brian 

Mahanna received an email from the Center inviting New York, among a 

select group of state attorneys general, to apply for fellows to be placed as 

Special Assistant Attorneys General and paid by the Center (Exhibit E). The 

Center intended to pay the fellows to work on “clean energy, climate change 

and environmental matters.” Successful state attorney general applicants 

needed to “demonstrate a need and commitment to defending environmental 

values and advancing progressive clean energy, climate change and 

environmental legal positions.” 

As background, the Center directed attorneys general to the press release 

announcing the Center’s formation. According to the press release, the Center 

is “dedicated to helping state attorneys general fight against regulatory roll-

backs and other actions that undermine key clean energy, climate change 

and environmental values and protections” (Exhibit F). To that end, “[a] 

primary goal of the State Impact Center is to enable interested state 
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attorneys general to expand their capacity to take on important clean energy, 

climate, and environmental matters by recruiting and hiring NYU fellows to 

serve as special assistant attorneys general.” The Center received its initial 

funding from Michael Bloomberg through his Bloomberg Philanthropies, 

reported to be in the amount of $6 million (Exhibit G).  

On September 15, 2017, the OAG applied for two Center fellows (Exhibit 

H). The OAG stressed its desire to have additional attorney resources to 

contesting federal government environmental activities and pressing 

progressive litigation strategies “to seek compensation and other relief for 

harm caused by fossil-fuel emissions” (Id. at 6). Specifically, the OAG sought 

a senior attorney with the skills and experience to lead matters and a junior 

attorney with 5 to 6 years litigation experience (Id. at 7). The OAG identified 

salary ranges for the potential candidates ranging from $84,000 to $124,000. 

JURISDICTION 

Executive Law Section 94(13)(a) authorizes the Commission to inquire 

into possible violations of Public Officers Law §§ 73 and 74. Under Executive 

Law § 94(17)(c), the Commission may conduct any investigation necessary to 

carry out the provisions of Executive Law Section 94. As such, the 

Commission may administer oaths or affirmations, subpoena witnesses and 

compel their attendance, and require the production of books or records. 

When a violation has occurred, Public Officers Law § 74(4) authorizes the 

Commission to assess a civil penalty in an amount not to exceed ten thousand 

dollars and the value of any gift, compensation or benefit received as a result 

of such violation. 



 6 

ETHICS COMPLAINT 

The Center’s invitation to participate in its fellowship program contained 

a requirement that applicants provide “a written confirmation that the 

attorney general has the authority to hire an NYU Fellow as a [Special 

Assistant Attorney General]” (Ex. E at 4). The OAG responded by citing NY 

Executive Law § 62, which states that “[t]he attorney-general may appoint 

such assistant attorneys-general, deputy assistant attorneys-general and 

attorneys as he may deem necessary and fix their compensation within the 

amounts appropriated therefor.” 

As an initial matter, SAAGs Eisenson and McCabe are employed by the 

OAG and compensated by the Center in violation of Executive Law § 62. The 

Legislature has not appropriated the amounts necessary to compensate 

SAAGs Eisenson and McCabe. Attorney General Underwood and her 

predecessor have utilized SAAGs Eisenson and McCabe outside their 

statutory authority. This end run around the Executive Law provision 

deprives the Legislature of its oversight function through its “power of the 

purse.” Absent Legislative oversight, Mr. Bloomberg, through the Center and 

the OAG, is pursuing a private political agenda through the instrument of 

the state and the OAG’s fossil fuel lawsuits. 

While in the past the OAG’s volunteer lawyer program may have been a 

benign opportunity for lawyers to re-shape their careers (see NYS 

Commission on Public Integrity, Advisory Opinion No. 10-02) or gain 

experience as newly admitted lawyers, this long-ignored violation of the 

Executive Law now has been exploited to allow a private party to use the 

state’s power against another private party. The special assistants paid by 
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the Center are not lawyers looking to donate time to gain experience. They 

instead were specifically hired to help pursue a private party’s political and 

litigation agenda. 

The lawsuits themselves demonstrate the transactional nature of the 

Center’s relationship with the OAG. New York’s recent lawsuit against 

Exxon highlights the undue influence of private interests in the OAG’s 

decision-making process. It included meetings attended by lawyers 

experienced in tobacco litigation (Exhibit I) and a theory that Exxon knew 

about and hid the dangers of fossil fuel consumption and global warming as 

early as the 1970’s (Exhibit J).  

After years of discovery from Exxon and others, the OAG filed a lawsuit 

having nothing to do with what Exxon knew and when. Instead, it seeks to 

hold Exxon liable for not accounting sufficiently for what it does not, and 

cannot, know, namely what governments are going to do in the future to put 

prices on carbon that may affect the value of Exxon fossil fuel assets.1 The 

OAG’s theory of liability deviate substantially from its stated goal of 

compensating the state for the “harm caused by fossil-fuel emissions.” 

Regardless, the OAG filed its complaint and SAAG Eisenson joined the 

signature block. 

Similarly, SAAG McCabe participated in a friend of court brief the OAG 

filed in New York City’s lawsuit sounding in nuisance seeking damages from 

multiple fossil fuel producers. The federal district court in New York 

dismissed that complaint in July. The New York court’s reasoning paralleled 

                                                
1 Notably, fossil fuel companies can only know at this time that voters in Washington in 
consecutive state-wide elections, including this past November, have rejected becoming the 
first state to impose a carbon tax. (Exhibit K). 



 8 

that of the federal court in California that dismissed a similar lawsuit on the 

grounds that the subject matter properly belongs to the federal government’s 

legislative and executive branches. New York City appealed, and New York 

State, through the OAG, again has filed a friend of the court brief.  

The OAG’s fraud complaint against Exxon and its participation in New 

York City’s nuisance litigation tread dangerously close to frivolity. 

Accordingly, those efforts raise questions regarding the OAG’s use of 

taxpayer money. And the presence of the special assistants in those cases, 

funded by Mr. Bloomberg, raises questions regarding whether Mr. Bloomberg 

and the Center are unduly influencing decision-making and litigation 

priorities at OAG. 

The Center did sign and send a secondment agreement to the OAG that 

purports to state the fellow’s duty of loyalty to the OAG, but that agreement 

did not bind SAAGs Eisenson and McCabe with their signatures. (Exhibit L). 

Further, they are not named parties to the agreement. And the adage “he 

who pays the piper calls the tune” comes to mind as the secondment 

agreement requires the OAG to provide quarterly reports regarding the 

“contribution that the legal fellow has made to the clean energy, climate 

change, and environmental initiatives of the OAG.” (Id. at 4). 

CONCLUSION 

The extraordinary powers of the OAG, especially under New York’s 

unique Martin Act, should never be sold or rented to third party special 

interests. Accordingly, the Government Justice Center urges you to 

investigate possible violations of New York ethics laws in relation to the 
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outside funding of special attorneys within the Office of the New York 

Attorney General.  

 

 

As an attorney admitted to practice law before the courts of the State of 

New York, I hereby affirm under the penalties of perjury that I have read 

this complaint against Attorney General Barbara Underwood, and Special 

Assistant Attorneys General Matthew Eisenson and Gavin McCabe in its 

entirety, including any additional pages, and that to the best of my 

knowledge and based on information and belief, believe it to be true. 

 
 
      
Cameron Macdonald 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 

 
 
 
 

Index No.  
 
 
SUMMONS 
 

 
 
 
 
 

 
 
TO THE ABOVE-NAMED DEFENDANT: 
 
 
 YOU ARE HEREBY SUMMONED to answer in this action and serve a copy of your 

answer, or if the complaint is not served with the summons to serve a notice of appearance, on 

the Plaintiff’s attorney within twenty (20) days after the service of this summons, exclusive of 

the day of service.  If this summons is not personally served upon you, or if this summons is 

served upon you outside of the State of New York, then your answer or notice of appearance 

must be served within thirty (30) days.  In case of your failure to appear or answer, judgment will 

be taken against you by default, for the relief demanded in the complaint. 

Plaintiff designates New York County as the place of trial pursuant to CPLR 503(a). 

 
Dated: October 24, 2018 
New York, New York 
 
 

BARBARA D. UNDERWOOD  
Attorney General of the State of New York 
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Plaintiff, the People of the State of New York (the “State”), by Attorney General Barbara 

D. Underwood, alleges upon information and belief the following against Defendant Exxon 

Mobil Corporation (“Exxon”). 

NATURE OF THE ACTION 

1. This case seeks redress for a longstanding fraudulent scheme by Exxon, one of the 

world’s largest oil and gas companies, to deceive investors and the investment community, 

including equity research analysts and underwriters of debt securities (together, “investors”), 

concerning the company’s management of the risks posed to its business by climate change 

regulation.  Exxon provided false and misleading assurances that it is effectively managing the 

economic risks posed to its business by the increasingly stringent policies and regulations that it 

expects governments to adopt to address climate change.  Instead of managing those risks in the 

manner it represented to investors, Exxon employed internal practices that were inconsistent with 

its representations, were undisclosed to investors, and exposed the company to greater risk from 

climate change regulation than investors were led to believe. 

2. For years, and continuing through the present, Exxon has claimed that, although it 

expects governments to impose increasingly stringent climate change regulations, its oil and gas 

reserves and other long-term assets face little if any risk of becoming stranded (i.e., too costly to 

develop or operate) due to those regulations, and reassured investors that it would be able to 

profitably exploit those assets well into the future.  In particular, to simulate the impact of future 

climate change regulations, Exxon has claimed that, since 2007, it has rigorously and 

consistently applied an escalating proxy cost of carbon dioxide (CO2) and other greenhouse 

gases (together, “GHGs”) to its business, including in its investment decisions, business 

planning, company oil and gas reserves and resource base assessments, evaluations of whether 
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long-term assets are impaired (i.e., have net present value lower than book value), and estimates 

of future demand for oil and gas.    

3. Exxon’s proxy cost representations were materially false and misleading because 

it did not apply the proxy cost it represented to investors.  This was especially true of 

investments with high GHG emissions, where applying the publicly represented proxy cost 

would have had a particularly significant negative impact on the company’s economic and 

financial projections and assessments. 

4. First, in projecting its future costs for purposes of making investment decisions, 

conducting business planning, and assessing company oil and gas reserves, Exxon for many 

years did not apply the publicly represented proxy cost.  Instead, the company applied either: 

(i) a lower, undisclosed proxy cost contained in internal corporate guidance; (ii) an even lower 

cost based on existing regulations held flat for decades into the future, in lieu of any proxy cost; 

or (iii) no cost associated with GHG emissions at all.    

5. Second, in evaluating its long-lived assets for purposes of potential impairment 

charges, Exxon applied no proxy costs to its GHG emissions before 2016.  In 2016, one year 

after this office opened an investigation into the company’s climate change risk management 

practices, Exxon began to apply proxy costs in its impairment assessments, but even then, it 

applied those costs in a very limited manner.   

6. Third, in projecting demand for oil and gas, Exxon did not apply its publicly 

represented proxy cost to the transportation sector, which accounts for more than half of 

worldwide demand for crude oil.   

7. Fourth, Exxon misled investors by presenting a deceptive analysis that concluded 

that the company faced little risk associated with a “two degree scenario,” in which the 
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production and consumption of fossil fuels is severely curtailed in order to limit the increase in 

global temperature to below two degrees Celsius compared to pre-industrial levels.  Exxon’s 

analysis of the costs associated with a two degree scenario was based on assumptions it knew to 

be unreasonable and unsupported by the sources upon which it purported to rely. 

8. Exxon’s fraud was sanctioned at the highest levels of the company.  For example, 

former Chairman and Chief Executive Officer (CEO) Rex W. Tillerson knew for years that the 

company’s representations concerning proxy costs were misleading.  In particular, Mr. Tillerson 

knew that the company was using lower, undisclosed proxy cost figures in its internal guidance, 

rather than the higher, publicly disclosed proxy cost figures in its public representations, in its 

investment decisions and business planning.  Yet despite this knowledge, and despite the 

recognition that the publicly disclosed proxy costs more accurately reflected the risk of future 

climate change regulation, Mr. Tillerson allowed the significant deviation between the higher 

proxy cost figures in Exxon’s public representations and the lower proxy cost figures in Exxon’s 

undisclosed internal guidance to continue uncorrected for years. 

9. It was not until an Exxon manager sounded the alarm to Exxon’s Management 

Committee regarding the misleading nature of the company’s proxy cost representations that 

Exxon belatedly increased the proxy cost figures in its internal guidance to conform to those in 

its public disclosures. 

10. However, after Exxon revised its internal guidance, Exxon’s planners realized that 

applying the newly increased proxy cost figures would result in severe consequences to its 

economic projections, such as “massive GHG costs” and “large write-downs” (i.e., reductions in 

estimated volume) of company reserves.   
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assessments, impairment evaluations, and demand and price projections in a manner consistent 

with its representations. 

312. Further, Exxon faced and continues to face greater risk associated with a two 

degree scenario than it represented to investors. 

313. As a result, Exxon’s securities are overvalued, and investors purchased or held 

Exxon securities at artificially inflated prices. 

314. Exxon’s failure to abide by its representations has also had the effect of moving 

the company’s investments toward more GHG-intensive assets, and away from emissions-

reducing investments.  As a result, Exxon has brought and will bring more GHG-intensive oil 

and gas to market, such as its GHG-intensive oil sands assets, than it would have if it had abided 

by its representations.  This trend is borne out by the increasing GHG intensity of Exxon’s 

upstream assets over the past decade.  In addition to having negative environmental 

consequences, the increased GHG intensity of Exxon’s assets exposes the company to greater 

risk from climate change regulation than Exxon represented to investors. 

CAUSES OF ACTION 

FIRST CAUSE OF ACTION  
(Martin Act Securities Fraud – General Business Law §§ 352 et seq.) 

315. The State repeats and re-alleges the paragraphs above as if fully stated herein. 

316. Exxon’s acts and practices alleged herein, including the company’s 

misrepresentations and omissions concerning (i) its use of proxy costs in its cost projections, 

including in investment decision-making, business planning, oil and gas reserves and resource 

base assessments, and impairment evaluations; (ii) its consistent application of proxy costs; (iii) 

its use of proxy costs in its demand and price projections; and (iv) the risks to its business posed 
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by a two degree scenario, violated General Business Law §§ 352 et seq., insofar as such acts, 

practices, misstatements, and omissions employed deception, misrepresentations, concealment, 

suppression, fraud, false pretenses, and false promises, and employed devices, schemes, and 

artifices to defraud, regarding the issuance, distribution, exchange, sale, negotiation, or purchase 

of securities within or from this state. 

SECOND CAUSE OF ACTION  
(Persistent Fraud and Illegality – Executive Law § 63(12)) 

317. The State repeats and re-alleges the paragraphs above as if fully stated herein. 

318. Exxon’s acts and practices alleged herein, including the company’s 

misrepresentations and omissions concerning (i) its use of proxy costs in its cost projections, 

including in investment decision-making, business planning, oil and gas reserves and resource 

base assessments, and impairment evaluations; (ii) its consistent application of proxy costs; (iii) 

its use of proxy costs in its demand and price projections; and (iv) the risks to its business posed 

by a two degree scenario, violate § 63(12) of the Executive Law, in that Exxon engaged in 

repeated fraudulent or illegal acts or otherwise demonstrated persistent fraud or illegality, and 

repeatedly violated the Martin Act in the carrying on, conducting, or transaction of business 

within New York. 

319. Exxon’s repeated fraudulent acts and persistent fraud include devices, schemes, 

and artifices to defraud, and deception, misrepresentations, concealment, suppression, false 

pretenses, and false promises. 

THIRD CAUSE OF ACTION  
(Actual Fraud) 

320. The State repeats and re-alleges the paragraphs above as if fully stated herein. 
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321. As alleged herein, Exxon made material misrepresentations and omitted to 

disclose material facts concerning (i) its use of proxy costs in its cost projections, including in 

investment decision-making, business planning, oil and gas reserves and resource base 

assessments, and impairment evaluations; (ii) its consistent application of proxy costs; (iii) its 

use of proxy costs in its demand and price projections; and (iv) the risks to its business posed by 

a two degree scenario. 

322. As alleged herein, Exxon made those misrepresentations and omitted to disclose 

material facts intentionally, knowingly, or recklessly. 

323. Upon information and belief, investors did in fact rely on Exxon’s 

misrepresentations and omissions in making investment decisions and such reliance was 

justifiable and reasonable. 

324. Those misrepresentations and omissions of material facts as alleged herein 

constitute actual fraud under New York common law. 

325. Exxon’s investors suffered damages in connection with purchasing and retaining 

securities that were the direct and proximate result of Exxon’s fraud. 

FOURTH CAUSE OF ACTION  
(Equitable Fraud) 

326. The State repeats and re-alleges the paragraphs above as if fully stated herein. 

327. As alleged herein, Exxon made material misrepresentations and omitted to 

disclose material facts concerning (i) its use of proxy costs in its cost projections, including in 

investment decision-making, business planning, oil and gas reserves and resource base 

assessments, and impairment evaluations; (ii) its consistent application of proxy costs; (iii) its 

use of proxy costs in its demand and price projections; and (iv) the risks to its business posed by 

a two degree scenario.  
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328. Upon information and belief, investors did in fact rely on Exxon’s 

misrepresentations and omissions in making investment and other business decisions and such 

reliance was justifiable and reasonable. 

329. Those misrepresentations and omissions of material facts as alleged herein 

constitute equitable fraud under New York common law. 

PRAYER FOR RELIEF 

WHEREFORE, the State requests that this Court grant the following relief:   

A. Enjoining Exxon from engaging in any ongoing and future violations of New York 

law;  

B. Directing a comprehensive review of Exxon’s failure to apply a proxy cost consistent 

with its representations, and the economic and financial consequences of that failure; 

C. Awarding damages caused, directly or indirectly, by the fraudulent and deceptive acts 

and repeated fraudulent acts and persistent illegality complained of herein, and 

applicable pre-judgment interest; 

D. Awarding disgorgement of all amounts obtained in connection with or as a result of 

the violations of law alleged herein, all moneys obtained in connection with or as a 

result of the fraud alleged herein, and all amounts by which Exxon has been unjustly 

enriched in connection with or as a result of the acts, practices, misrepresentations, 

and omissions alleged herein;  

E. Awarding restitution of all funds obtained from investors in connection with or as a 

result of the fraudulent and deceptive acts complained of herein; 
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INTRODUCTION 

Defendants Chevron Corporation, ConocoPhillips, and Exxon Mobil 

Corporation (together, Chevron) have moved to dismiss New York City’s 

action for damages resulting from the production, marketing, and sale of 

oil and gas.  The States of New York, California, New Jersey and 

Washington (Amici States) respectfully submit this amicus brief in 

support of the City’s opposition to Chevron’s motion, and in particular to 

respond to arguments made in the amicus brief filed by the State of 

Indiana and other States (together, Indiana) (Dkt. No. 123-1).   

First, directly applicable Second Circuit precedent squarely 

forecloses Indiana’s argument that the City’s claims are non-justiciable 

under the political question doctrine.  In Connecticut v. American Electric 

Power Co., 582 F.3d 309, 332 (2d Cir. 2009), reversed on other grounds, 

564 U.S. 410 (2011), the Second Circuit held that common-law public-

nuisance claims to recover for climate change harms did not present non-

justiciable political questions because courts are well-equipped to 

adjudicate such claims under judicially discoverable and manageable 

standards, without intruding on policy determinations dedicated to other 

branches of government.  Further, Indiana’s alternative theory that the 
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City’s claims are non-justiciable because they would jeopardize 

cooperative-federalism schemes is a reworking of its political question 

argument and is foreclosed for the same reasons.  In any event, Indiana 

is simply wrong that there is any conflict between the City’s public-

nuisance claims and various cooperative-federalism programs.   

Second, Indiana argues that the Clean Air Act and other federal laws 

displace federal common-law claims made by the City under the Supreme 

Court’s ruling in Connecticut v. American Electric Power Co.  But the City 

brought its claims under state common law, not federal common law, and 

the Supreme Court in AEP expressly declined to rule on the availability 

of such claims.  In any event, even if the City were bringing only federal 

common-law claims, there would be no displacement under AEP.  That 

case found displacement only because federal law authorized regulation 

of the same emissions from the same power plants that were the subject 

of plaintiffs’ federal common-law public-nuisance claims. Here, by 

contrast, no federal law provides for the relief that the City seeks to 

obtain against the defendants for their production and sale of fossil fuels. 

Finally, Indiana argues that the relief requested by the City would 

constitute extraterritorial regulation in violation of the dormant 
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Commerce Clause.  But the dormant Commerce Clause applies only to 

state and local laws, not to judicial relief ordered by a federal court.  And 

federal courts have repeatedly granted relief to abate public nuisances 

when out-of-state conduct causes in-state harm—the precise situation 

giving rise to the City’s state common-law claims here.   

ARGUMENT 

POINT I 

THE CITY’S CLAIMS ARE JUSTICIABLE 

A. The City’s Claims Do Not Present a Non-
Justiciable Political Question.  

 
Indiana argues that the City’s common-law public-nuisance claims 

present a political question under Baker v. Carr, 369 U.S. 186 (1962), 

because the claims are not governed by “judicially discoverable and 

manageable standards” but instead by “policy determination[s] of a kind 

clearly for non-judicial discretion.”  Indiana Br. 4 (quoting Baker, 369 

U.S. at 217).  The Second Circuit’s ruling in Connecticut v. American 

Electric Power Co., 582 F.3d 309, squarely forecloses this argument.1   

                                                 
1 Given the Second Circuit’s precedent, the three district court 

decisions cited by Indiana are inapposite. See Indiana Br. 3 (discussing 
Native Vill. of Kivalina v. ExxonMobil Corp., 663 F.Supp.2d 863 (N.D. 
Cal. 2009), aff’d on other grounds, 696 F.3d 849 (9th Cir. 2012); California 
v. Gen. Motors Corp., No. 06-cv-05755-MJJ, 2007 WL 2726871 at *6, *16 
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In American Electric Power Co., eight States—including Amici 

States New York, California and New Jersey—and the City of New York 

(together, AEP States) brought a public-nuisance action in this Court 

against the five largest power companies in the United States, claiming 

that emissions of greenhouse gases from the defendants’ power plants 

had harmed the States by contributing to climate change and seeking 

injunctive relief reducing those emissions.  582 F.3d at 316-17.  The 

climate-change injuries for which the AEP States sought relief included 

many of the same injuries for which the City seeks damages here, 

including impacts on public health as a result of prolonged heat waves 

and damage to coastal infrastructure caused by sea-level rise. See id. at 

317-18; Amended Complaint (Dkt. No. 80), ¶¶ 133-34.  Several land 

trusts brought similar claims and the two actions were heard together.     

The defendants argued in the Second Circuit, as Indiana does here, 

that the AEP States’ and land trusts’ public-nuisance claims should be 

dismissed as non-justiciable under the political question doctrine because 

they were not governed by “judicially discoverable and manageable 

                                                 
(N.D. Cal. Sept. 17, 2007); and Comer v. Murphy Oil USA, Inc., No. 05-
cv-436-LG, 2007 WL 6942285 (S.D. Miss. Aug. 30, 2007) (unpublished 
ruling), appeal dismissed, 607 F.3d 1049 (5th Cir. 2010)). 
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standards,” Baker, 369 U.S. at 217.  The Second Circuit rejected that 

argument, 582 F.3d at 321-22, and an equally divided Supreme Court 

affirmed that ruling.2  564 U.S. at 420 & n.6, 426-29.  

Specifically, the Second Circuit found “that federal courts have 

successfully adjudicated complex common law public nuisance cases for 

over a century” based on “a long line of federal common law of nuisance 

cases where federal courts employed familiar public nuisance precepts, 

grappled with complex scientific evidence, and resolved the issues 

presented, based on a fully developed record.” 582 F.3d at 326, 327. 

The Second Circuit also ruled that the States and land trusts were 

not required to “wait for the political branches to craft a ‘comprehensive’ 

global solution to global warming” before seeking relief under common 

law.  Id. at 331.  Indiana’s arguments here essentially reflect the same 

political-question arguments already rejected by the Second Circuit.  See 

Indiana Br. 5.  The City’s claims thus should not be dismissed on that 

ground.     

                                                 
2 The Court also ruled that the plaintiffs’ federal common-law 

claims had been displaced by the Clean Air Act.   564 U.S. at 424.  As 
explained below, see infra Point II, that ruling does not affect the City’s 
state common-law claims. 
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B. The City’s Claims Do Not Jeopardize Cooperative 
Federalism.  

 
Indiana also argues that the City’s claims are not justiciable because 

they “jeopardize our national system of cooperative federalism.” Indiana 

Br. 5 (section heading).  Indiana cites no decisions finding a case non-

justiciable on this ground and its contention appears to be merely a 

reworking of its political-question argument—the brief states repeatedly 

that the City’s claims involve “political” and “policy” considerations. 

Indiana Br. 5, 6, 9, 11, 12, 13.  The Second Circuit’s decision in American 

Electric Power Co. thus forecloses this version of the political-question 

argument as well. 

In any event, the premise of Indiana’s argument is incorrect because 

the City’s claims simply do not jeopardize or conflict with any of the laws, 

regional initiatives, or treaties that Indiana discusses.  For example, 

Indiana identifies as an example of cooperative federalism the Clean Air 

Act’s requirement that EPA establish “National Ambient Air Quality 

Standards” that the States then implement.  Indiana Br. 6.  But there is 

no National Ambient Air Quality Standard for greenhouse gases. The 

City’s lawsuit cannot possibly interfere with any State’s implementation 

of a nonexistent federal standard.   
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Indiana also discusses regional initiatives that establish cap-and-

trade programs to lower greenhouse gas emissions.  Indiana Br. 7.  These 

initiatives, in which several of the Amici States participate—New York 

and New Jersey in the Regional Greenhouse Gas Initiative3 and 

California in the Western Climate Initiative4—are implemented by the 

participating States solely pursuant to state law and regulations and are 

thus not examples of programs “where the federal government creates 

federal standards and leaves the implementation to the States” (Indiana 

Br. 6).5  In any event, the City’s claims against oil and gas producers 

cannot interfere with these regional initiatives, which apply only to 

emitters of greenhouse gases such as power plants. 

The same is true of many other programs discussed in Indiana’s 

brief, including New York’s and Virginia’s commitments to shift from 

nonrenewable sources of electricity (like fossil fuels) to renewable sources 

(Indiana Br. 8), which do not conflict with the City’s claims about the 

harms caused by the use of fossil fuels to generate electricity, and certain 

                                                 
3 See https://www.rggi.org (last visited June 8, 2018). 
4 See http://www.wci-inc.org (last visited June 8, 2018).  
5 Indiana also discusses the Midwestern Greenhouse Gas Reduction 
Accord, Indiana Br. 7, but that compact is no longer functional. 
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international treaties and agreements that, as Indiana makes clear, 

directly seek to reduce greenhouse gas emissions, rather than addressing 

the production and sale of oil and gas by fossil fuel companies like the 

defendants (Indiana Br. 9-11).   

 Indiana also argues that these international efforts to address 

climate change “demonstrate the political nature of environmental and 

fossil fuel regulation and reaffirm the need for such discussions to be the 

subject of political debate and accountability.”  Indiana Br. 11.  Indiana 

again overlooks the Second Circuit’s decision in American Electric Power 

Co., which rejected the same argument, holding that a federal court’s 

public-nuisance decision “does not establish a national or international 

emissions policy.” 582 F.3d. at 325 (emphases in original). The court also 

explained that, in contrast, “[w]e could envision a political question 

arising if, for example, Plaintiffs sued the President directly, in an effort 

to force him to sign international global warming treaties.”  Id. at 325 

n.5.  The City has brought no such claim here.  

Finally, Indiana discusses state and federal programs that promote 

the development of oil and gas resources and argues that “States and the 

federal government themselves could be subject to liability if Plaintiff’s 
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claims are permitted to proceed.” See Indiana Br. 13.  But Indiana does 

not articulate any claim that could be made against States or the federal 

government based on the City’s claims for damages against fossil fuel 

producers. 

Thus, even if there were authority for Indiana’s argument that a case 

could be dismissed as non-justiciable because it jeopardizes cooperative 

federalism, the City’s case does not threaten such interference.  

POINT II 

THE CITY’S CLAIMS HAVE NOT BEEN DISPLACED BY 
THE CLEAN AIR ACT OR OTHER FEDERAL STATUTES 
 
Indiana argues that the City makes federal common-law claims that 

have been displaced by the Clean Air Act and other federal statutes.  But 

the City made clear in its opposition to Chevron’s motion to dismiss (Dkt. 

No. 101, p. 8) that its claims are made under New York common law, not 

federal common law.  The Supreme Court’s decision in AEP held only 

that the Clean Air Act displaced certain federal common-law claims 

against utility defendants, and expressly declined to address whether 

similar state common-law claims would be available.  564 U.S. at 429.  

Moreover, it would be a mistake to extend the Supreme Court’s reasoning 

about federal common-law displacement to the City’s state common-law 
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claims; as the Court observed, “[l]egislative displacement of federal 

common law does not require the ‘same sort of evidence of a clear and 

manifest [congressional] purpose’ demanded for preemption of state law.”  

Id. at 423.   

In any event, even if the City’s claims were made under federal 

common law alone, they would not be displaced because neither the Clean 

Air Act nor the other federal statutes discussed by Indiana provides a 

means for the City to obtain the relief that it seeks against the particular 

defendants it has sued here.  

The Supreme Court in AEP found displacement because the 

plaintiffs’ federal public-nuisance claims there sought to abate emissions 

of greenhouse gases from power plants—the “same relief,” against the 

same companies, that the Clean Air Act already authorized.  Id. at 425.  

Here, by contrast, the City seeks relief for injuries from the production 

and sale of oil and gas by fossil fuel companies—activities that the Clean 

Air Act does not regulate.  The Clean Air Act thus would not displace the 

City’s claims, even if they were brought solely under federal common law.     

Indiana also argues that the City’s claims are displaced by other 

federal statutes, Indiana Br. 14-15, but again those statutes would not 
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displace a federal common-law claim because they do not provide a means 

for the City to obtain relief for the injuries it has suffered from fossil fuel 

companies as a result of their production, marketing, and sale of oil and 

gas. 

POINT III 

THE RELIEF SOUGHT BY THE CITY DOES NOT 
VIOLATE THE DORMANT COMMERCE CLAUSE 
 
Indiana argues that the remedy sought by the City would constitute 

extraterritorial regulation in violation of the dormant Commerce Clause.   

Indiana Br. 15-19.  But the dormant Commerce Clause does not restrict 

the rights of the City, or any plaintiff, to seek judicial relief to redress 

injuries nor does it have any application to the power of federal courts to 

order appropriate remedies in cases before them.  Instead, it “precludes 

the application of a state statute to commerce that takes place wholly 

outside of the State’s borders.” Healy v. Beer Inst., Inc., 491 U.S. 324, 336 

(1989) (emphasis added; internal quotation marks and citations omitted).  

While Indiana argues that the dormant Commerce Clause should apply 

in common-law actions, none of the decisions it cites apply the dormant 

Commerce Clause to court-ordered remedies. See La. Pub. Serv. Comm’n 

v. Tex. & N.O.R. Co., 284 U.S. 125 (1931) (not discussing the dormant 
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Commerce Clause, and holding only that Congress has the authority to 

set interstate shipping rates); Midwest Title Loans, Inc. v. Mills, 593 F.3d 

660, 662 (7th Cir. 2010) (invalidating state statute under the dormant 

Commerce Clause); North Dakota v. Heydinger, 825 F.3d 912, 922 (8th 

Cir. 2016) (invalidating state statute). 

The only case cited by Indiana that even involves court-ordered relief 

is  BMW of North America, Inc. v. Gore, 517 U.S. 559 (1996), where the 

Supreme Court reversed as grossly excessive an Alabama court’s award 

of two million dollars in punitive damages against BMW for failure to 

disclose that a car had been repaired.  That ruling was based on the Due 

Process Clause of the Fourteenth Amendment, not the Commerce Clause.  

517 U.S. at 568.  While the Court also observed that the Alabama court 

could not “punish BMW for conduct that was lawful where it occurred 

and that had no impact on Alabama or its residents,” id. at 572-73, New 

York City does not seek any punitive damages.  Instead, it seeks 

compensatory damages under New York common law for defendants’ 

conduct that directly injures New York City and its residents.  Amended 

Complaint, pp. 73-74.   

Indiana’s argument that the dormant Commerce Clause prohibits 
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the relief that the City seeks here is also foreclosed by the long line of 

public-nuisance cases on which the Second Circuit relied when it rejected 

the defendants’ political-question argument in American Electric Power 

Co.  See 582 F.3d at 326-27. All of those cases involved claims by States 

or local governments for relief from out-of-state conduct that created an 

in-state public nuisance and would have been foreclosed if, as Indiana 

argues, the dormant Commerce Clause prohibits a federal court from 

awarding relief for out-of-state conduct that has impacts within a 

plaintiff’s jurisdiction.  See Illinois v. City of Milwaukee, 406 U.S. 91 

(1972) (sewage discharge in Milwaukee that entered Illinois constituted 

public nuisance); New Jersey v. City of New York, 283 U.S. 473 (1931) 

(New Jersey sought to enjoin New York from dumping garbage into the 

ocean, polluting New Jersey beaches and water); North Dakota v. 

Minnesota, 263 U.S. 365 (1923) (North Dakota sought to enjoin, as public 

nuisance, a Minnesota irrigation project that contributed to flooding of 

North Dakota farmland); New York v. New Jersey, 256 U.S. 296 (1921) 

(New York sought to enjoin sewage discharge into boundary waters that 

caused pollution); Georgia v. Tenn. Copper Co., 206 U.S. 230 (1907) 

(Georgia alleged that emissions from out-of-state plants were destroying 
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forests, orchards, and crops in Georgia); Missouri v. Illinois, 180 U.S. 208 

(1901) (public nuisance suit by Missouri seeking to prevent sewage 

discharge into a channel that emptied into the Mississippi River above 

St. Louis).   

Thus, the dormant Commerce Clause does not apply to the City’s 

request for relief in this action.  

CONCLUSION 

For the foregoing reasons, the Amici States respectfully urge the 

Court to deny Chevron’s motion to dismiss. 

Dated: June 11, 2018                    Respectfully submitted, 
 
 BARBARA D. UNDERWOOD 
 Attorney General of New York 

 
 By: /s/ Max Shterngel 
   Max Shterngel 

   Assistant Attorney General  
      Monica Wagner 

Deputy Bureau Chief 
   Gavin G. McCabe (pro hac to be filed) 
         Special Assistant Attorney General 
        Environmental Protection Bureau 
   28 Liberty Street 
   New York, New York 10005 
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   max.shterngel@ag.ny.gov  
   monica.wagner@ag.ny.gov 
        gavin.mccabe@ag.ny.gov 
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through the Court’s system. 

  

 By: /s/ Gavin G. McCabe 

        Gavin G. McCabe 

         Special Assistant Attorney General     

        Office of the New York State 

         Attorney General 

    Environmental Protection Bureau 

   28 Liberty Street, 19th Floor 

   New York, New York 10005 

   (212) 416-8469 

        gavin.mccabe@ag.ny.gov 

 

  

 

Case 1:18-cv-00182-JFK   Document 148   Filed 06/21/18   Page 3 of 3



Case 1:18-cv-00182-JFK   Document 148-1   Filed 06/21/18   Page 1 of 5



Case 1:18-cv-00182-JFK   Document 148-1   Filed 06/21/18   Page 2 of 5



Case 1:18-cv-00182-JFK   Document 148-1   Filed 06/21/18   Page 3 of 5



Case 1:18-cv-00182-JFK   Document 148-1   Filed 06/21/18   Page 4 of 5



Case 1:18-cv-00182-JFK   Document 148-1   Filed 06/21/18   Page 5 of 5



UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

CITY OF NEW YORK, 

 

                                         Plaintiff, 

 

                             v. 

 

BP P.L.C.; CHEVRON CORPORATION; 

CONOCOPHILLIPS; EXXON MOBIL 

CORPORATION; and ROYAL DUTCH 

SHELL PLC,  

 

                                          Defendants. 

 

 

 

 

 

 

No. 18-cv-182-JFK 

 

[proposed] ORDER 

GRANTING MOTION 

FOR ADMISSION 

PRO HAC VICE OF 

GAVIN G. McCABE 

 

 

The motion of Gavin G. McCabe for admission to practice pro hac 

vice in the above-captioned action is GRANTED.  

Applicant has declared that he is a member in good standing of 

the bar of the State of California, and that his contact information is: 

 Gavin G. McCabe 

 Special Assistant Attorney General     

 Office of the New York State Attorney General 

 Environmental Protection Bureau 

 28 Liberty Street, 19th Floor 

 New York, New York 10005 

 Tel: (212) 416-8469 

 gavin.mccabe@ag.ny.gov 
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Applicant having requested admission pro hac vice to appear for 

all purposes as counsel for amicus curiae State of New York in the 

above-captioned action; 

IT IS HEREBY ORDERED that Applicant is admitted to practice 

pro hac vice in the above-captioned action in the United States District 

Court for the Southern District of New York. 

All attorneys appearing before this Court are subject to the Local 

Rules of this Court, including the Rules governing discipline of 

attorneys. 

 

Dated: _______________, 2018                _____________________________ 

Hon. John F. Keenan 

United States District Judge 

Southern District of New York 
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FAQs

What are the minimum qualifications required for all OAG attorneys?

Attorneys hired by the OAG are appointed as Assistant Attorneys General. In order to be so appointed, the attorney must be a
U.S. citizen, a NYS resident and a member of the NYS bar in good standing. Attorneys not resident in NYS or admitted to the
NYS bar are welcome to apply with the understanding that these are conditions of employment that must be met. Please
contact Legal Recruitment if you have any questions.

What constitutes a complete application for an attorney position?

Resume, cover letter indicating the position(s) and reference number(s) and/or bureau(s) of interest, law school transcript (if
less than five (5) years out of law school), writing sample and three (3) references. Learn more about the application
requirements for attorney positions. Applications must be submitted online via the link provided in the job posting
unless otherwise indicated.

What constitutes a complete application for an investigator or legal support analyst position?

Resume, cover letter indicating the position(s) and reference number(s) and three (3) references. Learn more about the
application requirements for investigator or legal support analyst positions. Applications must be submitted
online via the link provided in the job posting unless otherwise indicated.

If I am interested in several attorney positions, must I submit a separate application for each one?

Yes. You must submit a separate application for each job. Applications must be submitted online via the link provided in the
job posting unless otherwise indicated.Learn more about the application requirements for attorney positions.

Does the OAG hire students to work during the school year?

Yes. The OAG hires mostly law students during the school year but there are also opportunities for undergraduate and
graduate students. Student positions are usually volunteer internships or externships for course credit. All open student
positions are posted on our website and applications are accepted online. Applicants must be prepared to upload their cover
letter, resume, writing sample, transcript and three (3) references online. View currently available student positions.

Does the OAG hire students to work during the summer?

Yes. Applications are accepted for the Summer Law Internship Program from law, undergraduate and graduate students.
Applications are accepted online when posted. Applicants must be prepared to upload their cover letter, resume, writing
sample, transcript and three (3) references online. View currently available student positions.

Does the OAG have paid employment opportunities for recent, post-graduate law students?

https://ag.ny.gov/bureau/legal-recruitment-bureau
https://ag.ny.gov/legal-recruitment/document-requirement-exempt-applications
https://ag.ny.gov/legal-recruitment/document-requirement-exempt-applications
https://ag.ny.gov/legal-recruitment/document-requirement-exempt-applications
https://ag.ny.gov/job-postings
https://ag.ny.gov/job-postings
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Yes. However, please note that the majority of the attorney positions require a minimum of two (2) years of experience.
Please refer to a specific job posting for the required qualifications.

What types of volunteer opportunities does the OAG offer for attorneys and post-graduate law students?

Attorneys that have been admitted to the New York Bar, are residents of New York State and are U.S. citizens are eligible to
apply to be a Volunteer Assistant Attorney General (VAAG). A VAAG will be allowed to represent the interests of the Office
and the State at meetings and in court.

The OAG also accepts applications from attorneys and post-graduate law students who have not been admitted to the New
York Bar, are not residents of New York State and/or are not U.S. citizens to work as volunteers. Unlike VAAGs, volunteer
attorneys will be unable to represent the interests of the Office and the State in court. Volunteer attorneys provide critical
legal support to Bureaus and are integral to the successful development and execution of cases.

May I submit an application for future consideration when no current vacancies are available in bureaus
that are of interest to me?

Yes, the OAG accepts applications to be stored in a resume collection (RC) that will be reviewed by bureaus when position
vacancies become available in the future. Please be aware that submission of an application to the RC is neither an
application for a specific position nor a guarantee of consideration for a specific position or employment. Contributors to the
RC are urged to continue monitoring the OAG jobs page for new positions and to apply as opportunities become available.
View currently available RC positions.

How do I submit an application to the OAG?

posting for a position in the OAG will indicate how to apply for that position. Application requirements for a specific job will
be outlined in the “How to Apply” section of the posting. All applications for exempt jobs must be submitted online for a
specific posting. Learn more about the application requirements.

What should I do if I am unable to submit my application online or have questions about the application
process?

For attorney, volunteer attorney, student and other professional and legal support positions, please contact the Legal
Recruitment office at 212-416-8080 or via email at recruitment@ag.ny.gov.

For investigator positions, please call 518-776-2500 or email investigator.jobs@ag.ny.gov.

I worked for the OAG as a law student and need an employer's affidavit for admission to the bar. Who do I
contact for this affidavit?

Please contact the Human Resources Management Bureau.

https://ag.ny.gov/job-postings/attorneys?j=attorneys
https://ag.ny.gov/legal-recruitment/document-requirement-exempt-applications
mailto:recruitment@ag.ny.gov
mailto:investigator.jobs@ag.ny.gov
https://ag.ny.gov/bureau/human-resources-management-bureau
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Search:

Please enter a search term...

Legal Recruitment Resource
Center

Employment Opportunities

Law Student Internship Opportunities

Undergraduate and Graduate Internship
Opportunities
Volunteer Assistant Attorney General Program

Volunteer Attorney Opportunities
Civil Service Opportunities

Legal Recruitment FAQs

Document Requirements for Applications
Visit the Human Resources Bureau

Legal Recruitment
Submit an Application Status Request

Subscribe to receive emails about
employment opportunities directly

from Legal Recruitment.

Subscribe Now

Privacy Policy

I am a former Assistant Attorney General/Assistant Solicitor General and I need employment verification.
Who do I contact?

Please contact the Human Resources Management Bureau.

Search

https://ag.ny.gov/job-postings
https://ag.ny.gov/job-postings#Student%20Positions%20-%20Law%20Students
https://ag.ny.gov/job-postings#Student%20Positions%20-%20Undergraduate%20&%20%20Graduate
https://ag.ny.gov/legal-recruitment/volunteer-attorney-program
https://ag.ny.gov/job-postings#Volunteer%20Attorney%20Positions
https://ag.ny.gov/human-resources/job-openings
https://ag.ny.gov/legal-recruitment/faqs
https://ag.ny.gov/legal-recruitment/document-requirement-exempt-applications
https://ag.ny.gov/redirect?path=/bureau/human-resources-management-bureau
https://ag.ny.gov/bureau/legal-recruitment-bureau
https://ag.ny.gov/application-status-request
https://public.govdelivery.com/accounts/NYSOAG/subscriber/topics?qsp=NYSOAG_3
https://ag.ny.gov/privacy-policy
https://ag.ny.gov/bureau/human-resources-management-bureau
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NYU LAW NEWS (/NEWS)

NYU Law launches new center to support state
attorneys general in environmental litigation

NYU School of Law announced today the creation of the State

Energy & Environmental Impact Center

(http://www.law.nyu.edu/centers/state-impact) (State Impact
Center) dedicated to helping state attorneys general fight against
regulatory roll-backs and other actions that undermine key clean
energy, climate change, and environmental values and protections.

The non-partisan State Impact Center will support state attorneys
general on clean energy, climate, and environmental initiatives of
regional or national importance in a number of ways, including

providing legal, analytic, and communications support, as well as facilitating coordination
across multiple offices of state attorneys general. 

“Environmental law issues are critical for many states and will continue to grow in
importance,” said Dean Trevor Morrison (https://its.law.nyu.edu/facultyprofiles/index.cfm?

fuseaction=profile.overview&personid=28632). “As an institution with a strong tradition of
training lawyers for public interest and government service, the Law School is proud to
establish the State Impact Center.”

David J. Hayes (http://www.law.nyu.edu/centers/state-

impact/faculty-directors), former deputy secretary and chief
operating officer of the Department of the Interior for Presidents
Clinton and Obama, will serve as executive director for the State
Impact Center. “State attorneys general have a unique role in
defending the citizens of their states from environmentally
destructive actions and advancing the clean energy, climate change,
and environmental interests of their constituents,” said Hayes. “We
look forward to working in close cooperation with state attorneys
general around the country to support their efforts to address complex energy and
environmental matters.” 

A primary goal of the State Impact Center is to enable interested state attorneys general to
expand their capacity to take on important clean energy, climate, and environmental matters
by recruiting and hiring NYU fellows to serve as special assistant attorneys general.

“It is exciting to bring additional resources to state attorneys general who already have
stepped up to protect shared environmental values,” said Richard Revesz

(http://its.law.nyu.edu/facultyprofiles/index.cfm?

fuseaction=profile.overview&personid=20228), Lawrence King Professor of Law and dean
emeritus, who chairs an advisory council that will help guide this process. Council members
include, in addition to Hayes and Revesz, Daniel Firger of the environment program at
Bloomberg Philanthropies; Anne Milgram (https://its.law.nyu.edu/facultyprofiles/index.cfm?

fuseaction=profile.overview&personid=33818), former attorney general for New Jersey and
now professor of practice and distinguished scholar in residence; and Bruce Babbitt, former
attorney general and governor of Arizona and secretary of the Interior during the Clinton

NEWS

All Headlines (/news)

Ideas from NYU Law (/news-ideas)

Law School Magazine

(http://www.law.nyu.edu/magazine)

Press Highlights (/presshighlights)

For the Media

(http://www.law.nyu.edu/communications/for-

the-media)

Faculty Experts

(https://its.law.nyu.edu/mediaGuide/)

Journals and Publications

(/publications)

https://secure.alumni.nyu.edu/s/1068/t17/form.aspx?sid=1068&gid=3&pgid=15272&cid=25479
http://www.law.nyu.edu/news
http://www.law.nyu.edu/centers/state-impact
https://its.law.nyu.edu/facultyprofiles/index.cfm?fuseaction=profile.overview&personid=28632
http://www.law.nyu.edu/centers/state-impact/faculty-directors
http://its.law.nyu.edu/facultyprofiles/index.cfm?fuseaction=profile.overview&personid=20228
https://its.law.nyu.edu/facultyprofiles/index.cfm?fuseaction=profile.overview&personid=33818
http://www.law.nyu.edu/news
http://www.law.nyu.edu/news-ideas
http://www.law.nyu.edu/magazine
http://www.law.nyu.edu/presshighlights
http://www.law.nyu.edu/communications/for-the-media
https://its.law.nyu.edu/mediaGuide/
http://www.law.nyu.edu/publications


12/5/18, 3)56 PMNYU Law launches new center to support state attorneys general in environmental litigation | NYU School of Law

Page 2 of 2http://www.law.nyu.edu/news/state-impact-center-attorneys-general-environmental-litigation-climate-energy

© 2018 New York University School of Law. 40 Washington Sq. South, New York, NY 10012.   Tel. (212) 998-6100

attorney general and governor of Arizona and secretary of the Interior during the Clinton
Administration.

The State Impact Center will also provide public-facing information and communications
support for legal initiatives that protect and advance clean energy, climate change, and
environmental interests.

Bloomberg Philanthropies has provided initial support for the State Impact Center.

Posted August 17, 2017

RELATED LINK
"NYU Law launches new center to help state AGs fight environmental rollbacks"

(https://www.washingtonpost.com/politics/nyu-law-launches-new-center-to-help-state-ags-

fight-environmental-rollbacks/2017/08/16/e4df8494-82ac-11e7-902a-

2a9f2d808496_story.html?utm_term=.4d785ec29b3c)

Washington Post, 8/16/17

"States Take the Lead in Fighting Environmental Rollbacks"

(https://medium.com/@davidjhayes01/states-take-the-lead-in-fighting-environmental-

rollbacks-ec4c9ecdbbab)

Medium, 8/17/17
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regulatory rollbacks and
other actions that
undermine clean energy
initiatives, efforts to
combat climate change,
and environmental
protections.

With initial support of
nearly $6 million from
Bloomberg

Philanthropies, the State Energy &
Environmental Impact Center will provide
legal, analytical, and communications support to
state attorneys generals' offices across the
country; provide the services of ten NYU fellows
as special assistant AGs for two years with the
aim of strengthening the capacity of AG offices;
identify and coordinate pro bono representation;
serve as a centralized source of information for
AG initiatives; and raise public awareness of
impending executive actions. David J. Hayes,
former deputy secretary and chief operating
officer at the Department of the Interior in the
Clinton and Obama administrations, will serve as
the center's executive director.

Hayes told the Washington Post that although
"there's never enough" funding to support
environmental advocacy, the grant from
Bloomberg Philanthropies could support not only
litigation against the Trump administration but
enforcement activities at the state level.

"There may be no better example of how the
Trump administration is quickly and quietly trying
to deregulate, defund, and destabilize our basic
regulatory infrastructure than environmental

https://www.bloomberg.org/
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policy," New York State attorney general Eric
Schneiderman, who has spearheaded several suits
challenging changes to federal energy and
environmental policies, told the Post.

"State attorneys general have a unique role in
defending the citizens of their states from
environmentally destructive actions and advancing
the clean energy, climate change, and
environmental interests of their constituents,"
said Hayes. "We look forward to working in close
cooperation with state attorneys general around
the country to support their efforts to address
complex energy and environmental matters."

"NYU Law Launches New Center to Support
State Attorneys General in Environmental
Litigation." New York University Press Release
08/17/2017.

Juliet Eilperin. "NYU Law Launches New Center
to Help State AGs Fight Environmental
Rollbacks." Washington Post 08/16/2017.

SUBJECTS: ENVIRONMENT; PUBLIC AFFAIRS
PEOPLE: DAVID J. HAYES; ERIC SCHNEIDERMAN;
MICHAEL R. BLOOMBERG
ORGANIZATION: BLOOMBERG PHILANTHROPIES; NEW
YORK UNIVERSITY; NEW YORK UNIVERSITY SCHOOL
OF LAW
LOCATION: NATIONAL; NEW YORK; NEW YORK CITY
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THE COMMONWEALTH OF MASSACHUSETTS 
OFFICE OF THE ATTORNEY GENERAL 

ONE ASHBURTON PLACE 

BOSTON, MASSACHUSETTS 02108 

MAURA HEALEY TEL: (617) 727-2200 
ATTORNEY GENERAL www.mass.gov/ago 

CIVIL INVESTIGATIVE DEMAND 

BY HAND DELIVERY 

Demand No.: 2016-EPD-36 

Date Issued: April 19, 2016 

Issued To: Exxon Mobil Corporation 
c/o Corporation Service Company, its Registered Agent 
84 State Street 
Boston, Massachusetts 02109 

This Civil Investigative Demand ("CID") is issued to Exxon Mobil Corporation 
("Exxon" or "You") pursuant to Massachusetts General Laws c. 93A, § 6, as part of a 
pending investigation concerning potential violations of M.G.L. c. 93 A, § 2, and the 
regulations promulgated thereunder arising both from (1) the marketing and/or sale of 
energy and other fossil fuel derived products to consumers in the Commonwealth of 
Massachusetts (the "Commonwealth"); and (2) the marketing and/or sale of securities, as 
defined in M.G.L, c. 110A, § 401(k), to investors in the Commonwealth, including, 
without limitation, fixed- and floating rate-notes, bonds, and common stock, sold or 
offered to be sold in the Commonwealth. 

This CID requires You to produce the documents identified in Schedule A below, 
pursuant to M.G.L. c. 93A, § 6(1). The Documents identified in Schedule A must be 
produced by May 19, 2016, by delivering them to: 

I. Andrew Goldberg 
Assistant Attorney General 
Office of the Attorney General 
One Ashburton Place 
Boston, MA 02108 

The documents shall be accompanied by an affidavit in the form attached hereto. 
AAG Goldberg and such other employees, agents, consultants, and experts of the Office 
of the Attorney General as needed in its discretion, shall review Your affidavit and the 
documents produced in conjunction with our investigation. 
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Demand No.: 2016-EPD-36 
Date Issued: April 19, 2016 
Issued To: Exxon Mobil Corporation 

This CID also requires You to appear and give testimony under oath through 
Your authorized custodian of records that the documents You produce in response to this 
CID represent all of the documents called for in this CID; that You have not withheld any 
documents responsive to this CID; and that all of the documents You produce were 
records made in good faith and kept in the regular course of Your business, and it was the 
regular course of Your business to make and keep such records. This testimony will be 
taken on June 10, 2016, beginning at 9:30 a.m. at the Boston Office of the Attorney 
General, 100 Cambridge Street, 10th Floor, Boston, Massachusetts. The testimony will be 
taken by AAG Goldberg or an appropriate designee, before an officer duly authorized to 
administer oaths by the law of the Commonwealth, and shall proceed, day to day, until 
the taking of testimony is completed. The witness has the right to be accompanied by an 
attorney. Rule 30(c) of the Massachusetts Rules of Civil Procedure shall apply. Your 
attendance and testimony are necessary to conduct this investigation. 

This CID also requires You to appear and give testimony under oath through one 
or more of Your officers, directors or managing agents, or other persons most 
knowledgeable concerning the subject matter areas enumerated in Schedule B, below. 
This testimony will be taken on June 24, 2016, beginning at 9:30 a.m. at the Boston 
Office of the Attorney General, 100 Cambridge Street, 10th Floor, Boston, Massachusetts. 
The testimony will be taken by AAG Goldberg or an appropriate designee, before an 
officer duly authorized to administer oaths by the law of the Commonwealth, and shall 
proceed, day to day, until the taking of testimony is completed. The witness has the right 
to be accompanied by an attorney. Rule 30(c) of the Massachusetts Rules of Civil 
Procedure shall apply. Your attendance and testimony are necessary to conduct this 
investigation. 

Under G.L. c. 93A, § 6(7), You may make a motion prior to the production date 
specified in this notice, or within twenty-one days after this notice has been served, 
whichever period is shorter, in the appropriate court of law to modify or set aside this 
CID for good cause shown. 

If the production of the documents required by this CID would be, in whole or in 
part, unduly burdensome, or if You require clarification of any request, please contact 
AAG Goldberg promptly at the phone number below. 

Finally, please note that under G.L. c. 93 A, §7, obstruction of this investigation, 
including the alteration or destruction of any responsive document after receipt of 

2 of 28 

App. 024

Case 1:17-cv-02301-VEC   Document 1-2   Filed 06/15/16   Page 24 of 55



Demand No.: 2016-EPD-36 
Date Issued: April 19,2016 
Issued To: Exxon Mobil Corporation 

this CID, is subject to a fine of up to five thousand dollars ($5,000.00). A copy of that 
provision is reprinted at Schedule C. 

Issued at Boston, Massachusetts, this 19tl1 day of April, 2016. 

COMMONWEALTH OF 
MASSACHUSETTS 

Assistant Attorney General 
Office of the Attorney General 
One Ashburton Place 
Boston, MA 02108 
Tel. (617) 727-2200 
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Demand No.: 2016-EPD-36 
Date Issued: April 19,2016 
Issued To: Exxon Mobil Corporation 

SCHEDULE A 

A. General Definitions and Rules of Construction 

1. "Advertisement" means a commercial message made orally or in any 
newspaper, magazine, leaflet, flyer, or catalog; on radio, television, or public 
address system; electronically, including by email, social media, and blog post; 
or made in person, in direct mail literature or other printed material, or on any 
interior or exterior sign or display, in any window display, in any point of 
transaction literature, but not including on any product label, which is delivered 
or made available to a customer or prospective customer in any manner 
whatsoever. 

2. "All" means each and every. 

3. "Any" means any and all. 

4. "And" and "or" shall be construed either disjunctively or conjunctively as 
necessary to bring within the scope of the C1D all information or Documents 
that might otherwise be construed to be outside of its scope. 

5. "Communication" means any conversation, discussion, letter, email, 
memorandum, meeting, note or other transmittal of information or message, 
whether transmitted in writing, orally, electronically or by any other means, and 
shall include any Document that abstracts, digests, transcribes, records or 
reflects any of the foregoing. Except where otherwise stated, a request for 
"Communications" means a request for all such Communications. 

6. "Concerning" means, directly or indirectly, in whole or in part, relating to, 
referring to, describing, evidencing or constituting. 

7. "Custodian" means any Person or Entity that, as of the date of this CID, 
maintained, possessed, or otherwise kept or controlled such Document. 

8. "Document" is used herein in the broadest sense of the term and means all 
records and other tangible media of expression of whatever nature however and 
wherever created, produced or stored (manually, mechanically, electronically or 
otherwise), including without limitation all versions whether draft or final, all 
annotated or nonconforming or other copies, electronic mail ("e-mail"), instant 
messages, text messages, personal digital assistant or other wireless device 
messages, voicemail, calendars, date books, appointment books, diaries, books, 
papers, files, notes, confirmations, accounts statements, correspondence, 
memoranda, reports, records, journals, registers, analyses, plans, manuals, 
policies, telegrams, faxes, telexes, wires, telephone logs, telephone messages, 
message slips, minutes, notes or records or transcriptions of conversations or 
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Communications or meetings, tape recordings, videotapes, disks, and other 
electronic media, microfilm, microfiche, storage devices, press releases, 
contracts, agreements, notices and summaries. Any non-identical version of a 
Document constitutes a separate Document within this definition, including 
without limitation drafts or copies bearing any notation, edit, comment, 
marginalia, underscoring, highlighting, marking, or any other alteration of any 
kind resulting in any difference between two or more otherwise identical 
Documents. In the case of Documents bearing any notation or other marking 
made by highlighting ink, the term Document means the original version 
bearing the highlighting ink, which original must be produced as opposed to any 
copy thereof. Except where otherwise stated, a request for "Documents" means 
a request for all such Documents. 

9. "Entity" means without limitation any corporation, company, limited liability 
company or corporation, partnership, limited partnership, association, or other 
firm or similar body, or any unit, division, agency, department, or similar 
subdivision thereof. 

10. "Identify" or "Identity," as applied to any Document means the provision in 
writing of information sufficiently particular to enable the Attorney General to 
request the Document's production through CID or otherwise, including but not 
limited to: (a) Document type (letter, memo, etc.); (b) Document subject matter; 
(c) Document date; and (d) Document author(s), addressee(s) and recipient(s). 
In lieu of identifying a Document, the Attorney General will accept production 
of the Document, together with designation of the Document's Custodian, and 
identification of each Person You believe to have received a copy of the 
Document. 

11. "Identify" or "Identity," as applied to any Entity, means the provision in writing 
of such Entity's legal name, any d/b/a, former, or other names, any parent, 
subsidiary, officers, employees, or agents thereof, and any address(es) and any 
telephone number(s) thereof. 

12. "Identify" or "Identity," as applied to any natural person, means and includes 
the provision in writing of the natural person's name, title(s), any aliases, 
place(s) of employment, telephone number(s), e-mail address(es), mailing 
addresses and physical address(es). 

13. "Person" means any natural person, or any Entity. 

14. "Refer" means embody, refer or relate, in any manner, to the subject of the 
document demand. 
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15. "Refer or Relate to" means to make a statement about, embody, discuss, 
describe, reflect, identify, deal with, consist of, establish, comprise, list, or in 
any way pertain, in whole or in part, to the subject of the document demand. 

16. "Sent" or "received" as used herein means, in addition to their usual meanings, 
the transmittal or reception of a Document by physical, electronic or other 
delivery, whether by direct or indirect means. 

17. "CID" means this subpoena and any schedules, appendices, or attachments 
thereto. 

18. The use of the singular form of any word used herein shall include the plural 
and vice versa. The use of any tense of any verb includes all other tenses of the 
verb. 

19. The references to Communications, Custodians, Documents, Persons, and 
Entities in this CID encompass all such relevant ones worldwide. 

B. Particular Definitions 

1. "Exxon," "You," or "Your," means Exxon Mobil Corporation, and any present or 
former parents, subsidiaries, affiliates, directors, officers, partners, employees, 
agents, representatives, attorneys or other Persons acting on its behalf, and 
including predecessors or successors or any affiliates of the foregoing. 

2. "Exxon Products and Services" means products and services, including without 
limitation petroleum and natural gas energy products and related services, offered 
to and/or sold by Exxon to consumers in Massachusetts. 

3. "Carbon Dioxide" or "CO2" means the naturally occurring chemical compound 
composed of a carbon atom covalently double bonded to two oxygen atoms that is 
fixed by photosynthesis into organic matter. 

4. "Climate" means the statistical description in terms of the mean and variability of 
relevant quantities, such as surface variables, including, without limitation, 
temperature, precipitation, and wind, on Earth over a period of time ranging from 
months to thousands or millions of years. Climate is the state, including a 
statistical description, of the Climate System. See Intergovernmental Panel on 
Climate Change (1PCC), 2012: Glossary of terms. In: Managing the Risks of 
Extreme Events and Disasters to Advance Climate Change Adaptation [Field, 
C.B., V. Barros, T.F. Stacker, D. Qin, D.J. Dokken, K.L. Ebi, M.D. Mastrandrea, 
K.J. Mach, G.-K. Plattner, S.K. Allen, M. Tignor, and P.M. Midgley (eds.)]. A 
Special Report of Working Groups I and II of the IPCC. Cambridge University 
Press, Cambridge, UK, and New York, NY, USA (the "IPCC Glossary"), p. 557. 
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5. "Climate Change" means a change in the state of Earth's Climate that can be 
identified (e.g., by using statistical tests) by changes in the mean and/or the 
variability of its properties and that persists for an extended period, typically 
decades or longer. See IPCC Glossary, p. 557. 

6. "Climate Model" means a numerical representation of the Climate System based 
on the physical, chemical, and biological properties of its components, their 
interactions, and feedback processes, and that accounts for all or some of its 
known properties. Climate models are applied as a research tool to study and 
simulate the climate, and for operational purposes, including monthly, seasonal, 
interannual, and longer-term climate predictions. See IPCC Glossary, p. 557. 

7. "Climate Risk" means the risk that variables in the Climate System reach values 
that adversely affect natural and human systems and regions, including those that 
relate to extreme values of the climate variables such as high wind speed, high 
river water and sea level stages (flood), and low water stages (drought). These 
include, without limitation, such risks to ecosystems, human health, geopolitical 
stability, infrastructure, facilities, businesses, asset value, revenues, and profits, as 
well as the business risks associated with public policies and market changes that 
arise from efforts to mitigate or adapt to Climate Change. 

8. "Climate Science" means the study of the Climate on Earth. 
9. "Climate System" means the dynamics and interactions on Earth of five major 

components: atmosphere, hydrosphere, cryosphere, land surface, and biosphere. 
See IPCC Glossary, p. 557. 

10. "Global Warming" means the gradual increase, observed or projected, in Earth's 
global surface temperature, as one of the consequences of radiative forcing caused 
by anthropogenic emissions. 

11. "Greenhouse Gas" means a gaseous constituent of Earth's atmosphere, both 
natural and anthropogenic, that absorbs and emits radiation at specific 
wavelengths within the spectrum of infrared radiation emitted by the Earth's 
surface, the atmosphere, and clouds. Water vapor (H2O), carbon dioxide (CO2), 
nitrous oxide (N2O), methane (CH4), chlorofluorocarbons (CFCs), and ozone (O3) 
are the primary Greenhouse Gases in the Earth's atmosphere. See IPCC Glossary, 
p. 560. 

12. "Greenhouse Gas Emissions" means the exiting to the atmosphere of Greenhouse 
Gas. 

13. "Methane" or "CH4" means the chemical compound composed of one atom of 
carbon and four atoms of hydrogen. Methane is the main component of natural 
gas. 
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14. "Radiative Forcing Effect" means the influence a factor has in altering the balance 
of incoming and outgoing energy in the Earth-atmosphere system and is an index 
of the importance of the factor as a potential climate change mechanism. 

15. "Security" has the same meaning as defined in M.G.L. c. 110A, § 401(k), and 
includes, without limitation, any fixed- and floating rate-notes, bonds, and 
common stock, available to investors for purchase by Massachusetts residents. 

16. "Sustainable Development" means development that meets the needs of the 
present without compromising the ability of future generations to meet their own 
needs. See IPCC Glossary, p. 564. 

17. "Sustainability Reporting" means the practice of measuring, disclosing and being 
accountable to internal and external stakeholders for organizational performance 
towards the goals of Sustainable Development. 

18. "Acton Institute for the Study of Religion and Liberty" or "Acton Institute" means 
the nonprofit organization by that name. Acton Institute is located in Grand 
Rapids, Michigan. 

19. "American Enterprise Institute for Public Policy Research" or "AEI" means the 
nonprofit public policy organization by that name. AEI is based in Washington, 
D.C. 

20. "Americans for Prosperity" means the nonprofit advocacy group by that name. 
Americans for Prosperity is based in Arlington, Virginia. 

21. "American Legislative Exchange, Council" or "ALEC" means the nonprofit 
organization by that name consisting of state legislator and private sector 
members. ALEC is based in in Arlington, Virginia. 

22. "American Petroleum Institute" or "API" means the oil and gas industry trade 
association by that name. API is based in Washington, D.C. 

23. "Beacon Hill Institute at Suffolk University" means the research arm of the 
Department of Economics at Suffolk University in Boston, Massachusetts, by that 
name. 

24. "Center for Industrial Progress" or "CIP" means the for profit organization by that 
name. CIP is located in Laguna Hills, California. 

25. "Competitive Enterprise Institute" or "CEI" means the nonprofit public policy 
organization by that name. CEI is based in Washington, D.C. 
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26. "George C. Marshall Institute" means the nonprofit public policy organization by 
that name. George C. Marshall Institute is based in Arlington, Virginia. 

27. "The Heartland Institute" means the nonprofit public policy organization by that 
name. The Heartland Institute is based in Arlington Heights, Illinois. 

28. "The Heritage Foundation" means the nonprofit public policy organization by 
that name. The Heritage Foundation is based in Washington, D.C. 

29. "Mercatus Center at George Mason University" means the university-based 
nonprofit public policy organization by that name. Mercatus Center at George 
Mason University is based in Arlington, Virginia. 

C. Instructions 

1. Preservation of Relevant Documents and Information; Spoliation. You are 
reminded of your obligations under law to preserve Documents and information 
relevant or potentially relevant to this CID from destruction or loss, and of the 
consequences of, and penalties available for, spoliation of evidence. No 
agreement, written or otherwise, purporting to modify, limit or otherwise vary the 
terms of this CID, shall be construed in any way to narrow, qualify, eliminate or 
otherwise diminish your aforementioned preservation obligations. Nor shall you 
act, in reliance upon any such agreement or otherwise, in any manner inconsistent 
with your preservation obligations under law. No agreement purporting to modify, 
limit or otherwise vary your preservation obligations under law shall be construed 
as in any way narrowing, qualifying, eliminating or otherwise diminishing such 
aforementioned preservation obligations, nor shall you act in reliance upon any 
such agreement, unless an Assistant Attorney General confirms or acknowledges 
such agreement in writing, or makes such agreement a matter of record in open 
court. 

2. Possession, Custody, and Control. The CID calls for all responsive Documents or 
information in your possession, custody or control. This includes, without 
limitation. Documents or information possessed or held by any of your officers, 
directors, employees, agents, representatives, divisions, affiliates, subsidiaries or 
Persons from whom you could request Documents or information. If Documents 
or information responsive to a request in this CID are in your control, but not in 
your possession or custody, you shall promptly Identify the Person with 
possession or custody. 

3. Documents No Longer in Your Possession. If any Document requested herein was 
formerly in your possession, custody or control but is no longer available, or no 
longer exists, you shall submit a statement in writing under oath that: (a) describes 
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in detail the nature of such Document and its contents; (b) Identifies the Person(s) 
who prepared such Document and its contents; (c) Identifies all Persons who have 
seen or had possession of such Document; (d) specifies the date(s) on which such 
Document was prepared, transmitted or received; (e) specifies the date(s) on 
which such Document became unavailable; (f) specifies the reason why such 
Document is unavailable, including without limitation whether it was misplaced, 
lost, destroyed or transferred; and if such Document has been destroyed or 
transferred, the conditions of and reasons for such destruction or transfer and the 
Identity of the Person(s) requesting and performing such destruction or transfer; 
and (g) Identifies all Persons with knowledge of any portion of the contents of the 
Document. 

4. No Documents Responsive to CID Requests. If there are no Documents 
responsive to any particular CID request, you shall so state in writing under oath 
in the Affidavit of Compliance attached hereto, identifying the paragraph 
number(s) of the CID request concerned. 

5. Format of Production. You shall produce Documents, Communications, and 
information responsive to this CID in electronic format that meets the 
specifications set out in Schedule D. 

6. Existing Organization of Documents to be Preserved. Regardless of whether a 
production is in electronic or paper format, each Document shall be produced in 
the same form, sequence, organization or other order or layout in which it was 
maintained before production, including but not limited to production of any 
Document or other material indicating filing or other organization. Such 
production shall include without limitation any file folder, file jacket, cover or 
similar organizational material, as well as any folder bearing any title or legend 
that contains no Document. Documents that are physically attached to each other 
in your files shall be accompanied by a notation or information sufficient to 
indicate clearly such physical attachment. 

7. Document Numbering. All Documents responsive to this CID, regardless of 
whether produced or withheld on ground of privilege or other legal doctrine, and 
regardless of whether production is in electronic or paper format, shall be 
numbered in the lower right comer of each page of such Document, without 
disrupting or altering the form, sequence, organization or other order or layout in 
which such Documents were maintained before production. Such number shall 
comprise a prefix containing the producing Person's name or an abbreviation 
thereof, followed by a unique, sequential, identifying document control number, 

8. Privilege Placeholders. For each Document withheld from production on ground 
of privilege or other legal doctrine, regardless of whether a production is 
electronic or in hard copy, you shall insert one or more placeholder page(s) in the 
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production bearing the same document control number(s) borne by the Document 
withheld, in the sequential place(s) originally occupied by the Document before it 
was removed from the production. 

9. Privilege. If You withhold or redact any Document responsive to this CID of 
privilege or other legal doctrine, you shall submit with the Documents produced a 
statement in writing under oath, stating: (a) the document control number(s) of the 
Document withheld or redacted; (b) the type of Document; (c) the date of the 
Document; (d) the author(s) and recipient(s) of the Document; (e) the general 
subject matter of the Document; and (f) the legal ground for withholding or 
redacting the Document. If the legal ground for withholding or redacting the 
Document is attorney-client privilege, you shall indicate the name of the 
attorney(s) whose legal advice is sought or provided in the Document. 

10. Your Production Instructions to be Produced. You shall produce a copy of all 
written or otherwise recorded instructions prepared by you concerning the steps 
taken to respond to this CID. For any unrecorded instructions given, you shall 
provide a written statement under oath from the Person(s) who gave such 
instructions that details the specific content of the instructions and any Person(s) 
to whom the instructions were given. 

11. Cover Letter. Accompanying any production(s) made pursuant to this CID, You 
shall include a cover letter that shall at a minimum provide an index containing 
the following: (a) a description of the type and content of each Document 
produced therewith; (b) the paragraph number(s) of the CID request to which each 
such Document is responsive; (c) the Identity of the Custodian(s) of each such 
Document; and (d) the document control number(s) of each such Document. 

12. Affidavit of Compliance. A copy of the Affidavit of Compliance provided 
herewith shall be completed and executed by all natural persons supervising or 
participating in compliance with this CID, and you shall submit such executed 
Affidavit(s) of Compliance with Your response to this CID. 

13. Identification of Persons Preparing Production. In a schedule attached to the 
Affidavit of Compliance provided herewith, you shall Identify the natural 
person(s) who prepared or assembled any productions or responses to this CID. 
You shall further Identify the natural person(s) under whose personal supervision 
the preparation and assembly of productions and responses to this CID occurred. 
You shall further Identify all other natural person(s) able competently to testify: 
(a) that such productions and responses are complete and correct to the best of 
such person's knowledge and belief; and (b) that any Documents produced are 
authentic, genuine and what they purport to be. 
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14. Continuing Obligation to Produce. This CID imposes a continuing obligation to 
produce the Documents and information requested. Documents located, and 
information learned or acquired, at any time after your response is due shall be 
promptly produced at the place specified in this CID. 

15. No Oral Modifications. No agreement purporting to modify, limit or otherwise 
vary this CID shall be valid or binding, and you shall not act in reliance upon any 
such agreement, unless an Assistant Attorney General confirms or acknowledges 
such agreement in writing, or makes such agreement a matter of record in open 
court. 

16. Time Period. Except where otherwise stated, the time period covered by this CID 
shall be from April 1, 2010, through the date of the production. 

D. Documents to be Produced 

1. For the time period from January 1, 1976, through the date of this production. 
Documents and Communications concerning Exxon's development, planning, 
implementation, review, and analysis of research efforts to study CO2 emissions 
(including, without limitation, from fossil fuel extraction, production, and use), 
and the effects of these emissions on the Climate, including, without limitation, 
efforts by Exxon to: 

(a) analyze the absorption rate of atmospheric CO2 in the oceans by 
developing and using Climate Models; 

(b) measure atmospheric and oceanic CO2 levels (including, without 
limitation, through work conducted on Exxon's Esso Atlantic tanker); 

(c) determine the source of the annual CO2 increment that has been increasing 
over time since the Industrial Revolution by measuring changes in the 
isotopic ratios of carbon and the distribution of radon in the ocean; and/or 

(d) assess the financial costs and environmental consequences associated with 
the disposal of CO2 and hydrogen sulfide gas from the development of 
offshore gas from the seabed of the South China Sea off Natuna Island, 
Indonesia. 

2. For the time period from January 1, 1976, through the date of this production. 
Documents and Communications concerning papers prepared, and presentations 
given, by James F. Black, at times Scientific Advisor in the Products Research 
Division of Exxon Research and Engineering, author of, among others, the paper 
The Greenhouse Effect, produced in or around 1978. 
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3. For the time period from January 1, 1976, through the date of this production. 
Documents and Communications concerning the paper CO? Greenhouse Effect 
A Technical Review, dated April 1, 1982, prepared by the Coordination and 
Planning Division of Exxon Research and Engineering Company. 

4. For the time period from January 1, 1976, through the date of this production, 
Documents and Communications concerning the paper CO2 Greenhouse and 
Climate Issues, dated March 28, 1984, prepared by Henry Shaw, including all 
Documents: 

(a) forming the basis for Exxon's projection of a 1.3 to 3.1 degree Celsius 
average temperature rise by 2090 due to increasing CO2 emissions and all 
Documents describing the basis for Exxon's conclusions that a 2 to 3 
degree Celsius increase in global average temperature could: 

•  Be "amplified to about 10 degrees C at the poles," which could 
cause "polar ice melting and a possible sea-level rise of 0.7 
meter[sic] by 2080" 

•  Cause redistribution of rainfall 
•  Cause detrimental health effects 
•  Cause population migration 

(b) forming the basis for Exxon's conclusion that society could "avoid the 
problem by sharply curtailing the use of fossil fuels." 

5. Documents and Communications with any of Acton Institute, AEI, Americans for 
Prosperity, ALEC, API, Beacon Hill Institute at Suffolk University, CEI, CIP, 
George C. Marshall Institute, The Heartland Institute, The Heritage Foundation, 
and/or Mercatus Center at George Mason University, concerning Climate Change 
and/or Global Warming, Climate Risk, Climate Science, and/or communications 
regarding Climate Science by fossil fuel companies to the media and/or to 
investors or consumers, including Documents and Communications relating to the 
funding by Exxon of any of those organizations. 

6. For the time period from September 1, 1997, through the date of this production. 
Documents and Communications concerning the API's draft Global Climate 
Science Communications Plan dated in or around 1998. 

7. For the time period from January 1, 2007, through the date of this production. 
Documents and Communications concerning Exxon's awareness of, and/or 
response to, the Union of Concerned Scientists report Smoke, Mirrors & Hot Air: 
How ExxonMobil Uses Big Tobacco's Tactics to Manufacture Uncertainty on 
Climate Science, dated January 2007. 

13 of 25 

App. 035

Case 1:17-cv-02301-VEC   Document 1-2   Filed 06/15/16   Page 35 of 55



Demand No.: 2016-EPD-36 
Date Issued: April 19, 2016 
Issued To: Exxon Mobil Corporation 

8. For the time period from April 1, 1997, through the date of this production, 
Documents and Communications concerning the decision making by Exxon in 
preparing, and substantiation of, the following statements in the remarks Energy -
key to growth and a better environment for Asia-Pacific nations, by then 
Chairman Lee R, Raymond to the World Petroleum Congress, Beijing, People's 
Republic of China, 10/13/97 (the "Raymond WPC Statements"): 

•  It is highly unlikely that the temperature in the middle of the next century 
will be significantly affected whether policies are enacted now or 20 years 
from now. (Raymond WPC Statements, p. 11) 

•  Forecasts of future warming come from computer models that try to 
replicate Earth's past climate and predict the future. They are notoriously 
inaccurate. None can do it without significant overriding adjustments. 
(Raymond WPC Statements, p. 10) 

•  Proponents of the agreements [that could result from the Kyoto Climate 
Change Conference in December 1997] say they are necessary because 
burning fossil fuels causes global warming. Many people - politicians and 
the public alike - believe that global warming is a rock-solid certainty. 
But it's not. (Raymond WPC Statements, p. 8) 

•  To achieve this kind of reduction in carbon dioxide emissions most 
advocates are talking about, governments would have to resort to energy 
rationing administered by a vast international bureaucracy responsible to 
no one. (Raymond WPC Statements, p. 10) 

•  We also have to keep in mind that most of the greenhouse effect comes 
from natural sources, especially water vapor. Less than a quarter is from 
carbon dioxide, and, of this, only four percent of the carbon dioxide 
entering the atmosphere is due to human activities - 96 percent comes 
from nature. (Raymond WPC Statements, p. 9) 

9. Documents and Communications concerning Chairman Rex W. Tillerson's June 
27, 2012, address to the Council on Foreign Relations, including those sufficient 
to document the factual basis for the following statements: 

•  Efforts to address climate change should focus on engineering methods to 
adapt to shifting weather patterns and rising sea levels rather than trying to 
eliminate use of fossil fuels. 

•  Humans have long adapted to change, and governments should create 
policies to cope with the Earth's rising temperatures. 
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•  Changes to weather patterns that move crop production areas around -
we'll adapt to that. It's an engineering problem and it has engineering 
solutions. 

•  Issues such as global poverty [are] more pressing than climate change, and 
billions of people without access to energy would benefit from oil and gas 
supplies. 

10. Documents and Communications concerning Chairman Tillerson's statements 
regarding Climate Change and Global Warming, on or about May 30, 2013, to 
shareholders at an Exxon shareholder meeting in Dallas, Texas, including 
Chairman Tillerson's statement "What good is it to save the planet if humanity 
suffers?" 

11. Documents and Communications concerning Chairman Tillerson's speech 
Unleashing Innovation to Meet Our Energy and Environmental Needs, presented 
to the 36th Annual Oil and Money Conference in London, England, 10/7/15 (the 
"2015 Oil and Money Conference Speech"), including Documents sufficient to 
demonstrate the factual basis for Chairman Tillerson's representation that 
Exxon's scientific research on Climate Change, begun in the 1970s, "led to work 
with the U.N.'s Intergovernmental Panel on Climate Change and collaboration 
with academic institutions and to reaching out to policymakers and others, who 
sought to advance scientific understanding and policy dialogue." 

12. Documents and Communications concerning any public statement Chairman 
Tillerson has made about Climate Change or Global Warming from 2012 to 
present. 

13. Documents and Communications concerning changes in the design, construction, 
or operation of any Exxon facility to address possible variations in sea level 
and/or other variables, such as temperature, precipitation, timing of sea ice 
formation, wind speed, and increased storm intensity, associated with Climate 
Change, including but not limited to: 

(a) adjustments to the height of Exxon's coastal and/or offshore drilling 
platforms; and 

(b) adjustments to any seasonal activity, including shipping and the movement 
of vehicles. 

14. Documents and Communications concerning any research, analysis, assessment, 
evaluation, Climate Modeling or other consideration performed by Exxon, or with 
funding provided by Exxon, concerning the costs for CO2 mitigation, including. 
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without limitation, concerning the 2014 Exxon report to shareholders Energy and 
Carbon - Managing the Risks (the "2014 Managing the Risks Report"). 

15. Documents and Communications substantiating or refuting the following claims 
in the 2014 Managing the Risks Report: 

•  [B]y 2030 for the 450ppm C02 stabilization pathway, the average 
American household would face an added C02 cost of almost $2,350 per 
year for energy, amounting to about 5 percent of total before-tax median 
income, (p. 9) 

•  These costs would need to escalate steeply over time, and be more than 
double the 2030 level by mid-century, (p. 9) 

•  Further, in order to stabilize atmospheric GHG concentrations, these C02 
costs would have to be applied across both developed and undeveloped 
countries, (p. 9) 

•  [W]e see world GDP growing at a rate that exceeds population growth 
through [the year 2040], almost tripling in size from what it was globally 
in 2000 [fn. omitted]. It is largely the poorest and least developed of the 
world's countries that benefit most from this anticipated growth. 
However, this level of GDP growth requires more accessible, reliable and 
affordable energy to fuel growth, and it is vulnerable populations who 
would suffer most should that growth be artificially constrained. 
(pp. 3 - 4) 

•  [W]e anticipate renewables growing at the fastest pace among all sources 
through [the year 2040]. However, because they make a relatively small 
contribution compared to other energy sources, renewables will continue 
to comprise about 5 percent of the total energy mix by 2040. Factors 
limiting further penetration of renewables include scalability, geographic 
dispersion, intermittency (in the case of solar and wind), and cost relative 
to other sources, (p. 6) 

•  In assessing the economic viability of proved reserves, we do not believe a 
scenario consistent with reducing GHG emissions by 80 percent by 2050, 
as suggested by the "low carbon scenario," lies within the "reasonably 
likely to occur" range of planning assumptions, since we consider the 
scenario highly unlikely, (p. 16) 

16. Documents and Communications that formed the basis for the following 
statements in Exxon's January 26, 2016, press release on Exxon's 2016 Energy 
Outlook: 
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Date Issued: 
Issued To: 

2016-EPD-36 
April 19,2016 
Exxon Mobil Corporation 

•  In 2040, oil and natural gas are expected to make up nearly 60 percent of 
global supplies, while nuclear and renewables will be approaching 25 
percent. Oil will provide one third of the world's energy in 2040, 
remaining the No. 1 source of fuel, and natural gas will move into second 
place. 

•  ExxonMobil's analysis and those of independent agencies confirms our 
long-standing view that all viable energy sources will be needed to meet 
increasing demand. 

« The Outlook projects that global energy-related carbon dioxide emissions 
will peak around 2030 and then start to decline. Emissions in OECD 
nations are projected to fall by about 20 percent from 2014 to 2040. 

17. Documents and Communications concerning any research, study, and/or 
evaluation by Exxon and/or any other fossil fuel company regarding the Climate 
Change Radiative Forcing Effect of natural gas (Methane), and potential 
regulation of Methane as a Greenhouse Gas. 

18. Documents and Communications concerning Exxon's internal consideration of 
public relations and marketing decisions for addressing consumer perceptions 
regarding Climate Change and Climate Risks in connection with Exxon's offering 
and selling Exxon Products and Services to consumers in Massachusetts. 

19. Documents and Communications concerning the drafting and finalizing of text, 
including all existing drafts of such text, concerning Greenhouse Gas Emissions 
and the issue of Climate Change or Global Warming filed with the U.S. Securities 
and Exchange Commission (the "SEC") by Exxon, including, without limitation, 
Exxon's Notices of Meeting; Form 10-Ks; Form 10-Qs; Form 8-Ks; Prospectuses; 
Prospectus Supplements; and Free Will Prospectuses; and/or contained in any 
offering memoranda and offering circulars from filings with the SEC under 
Regulation D (17 CFR § 230.501, et seq.). 

20. Documents and Communications concerning Exxon's consideration of public 
relations and marketing decisions for addressing investor perceptions regarding 
Climate Change, Climate Risk, and Exxon's future profitability in connection 
with Exxon's offering and selling Securities in Massachusetts. 

21. Documents and Communications related to Exxon's efforts in 2015 and 2016 to 
address any shareholder resolutions related to Climate Change, Global Wanning, 
and how efforts to reduce Greenhouse Gas Emissions will affect Exxon's ability 
to operate profitably. 

22. For the time period from January 1, 2006, through the date of this production. 
Documents and Communications concerning Exxon's development of its program 
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Demand No.: 2016-EPD-36 
Date Issued: April 19, 2016 
Issued To: Exxon Mobil Corporation 

for Sustainability Reporting addressing Climate Change and Climate Risk, 
including, without limitation, regarding Exxon's annual "Corporate Citizenship 
Report" and Exxon's "Environmental Aspects Guide." 

23. Documents and Communications concerning information exchange among Exxon 
and other companies and/or industry groups representing energy companies, 
regarding marketing of energy and/or fossil fuel products to consumers in light of 
public perceptions regarding Climate Change and Climate Risk. 

24. Exemplars of all advertisements, flyers, promotional materials, and informational 
materials of any type, including but not limited to web-postings, blog-posts, social 
media-postings, print ads (including ads on op-ed pages of newspapers), radio and 
television advertisements, brochures, posters, billboards, flyers and disclosures 
used by or for You, Your employees, agents, franchisees or independent 
contractors to solicit or market Exxon Products and Services in Massachusetts, 
including but not limited to: 

•  A copy of each print advertisement placed in the Commonwealth; 
•  A DVD format copy of each television advertisement that ran in the 

Commonwealth; 
•  An audio recording of each radio advertisement and audio portion of each 

internet advertisement; 
•  A copy of each direct mail advertisement, brochure, or other written 

promotional materials; 
•  A printout, screenshot or copy of each advertisement, information, or 

communication provided via the internet, email, Facebook, Twitter, You 
Tube, or other electronic communications system; and/or 

•  A copy of each point-of-sale promotional material used 
by You or on Your behalf. 

25. Documents and Communications sufficient to show where each of the exemplars 
in Demand No. 24 was placed and the intended or estimated consumers thereof, 
including, where appropriate, the number of hits on each internet page and all 
Commonwealth Internet Service Providers viewing same. 

26. Documents and Communications substantiating the claims made in the 
advertisements, flyers, promotional materials, and informational materials 
identified in response to Demand Nos. 22 through 24. 

27. Documents and Communications concerning Your evaluation or review of the 
impact, success or effectiveness of each Document referenced in Demand Nos. 22 
through 24, including but not limited to Documents discussing or referring in any 
way to: (a) the effects of advertising campaigns or communications; (b) focus 
groups; (c) copy tests; (d) consumer perception; (e) market research; (I) consumer 
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Demand No.: 2016-EPD-36 
Date Issued: April 19,2016 
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research; and/or (g) other study or survey or the reactions, perceptions, beliefs, 
attitudes, wishes, needs, or understandings of potential consumers of Exxon 
Products and Services in light of public perceptions of Climate Change, 
Greenhouse Gas Emissions, and Climate Risk. 

28. Documents sufficient to show Exxon's organizational stmcture and leadership 
over time, including but not limited to organizational charts, reflecting all Exxon 
Entities in any way involved in: 

(a) the marketing, advertisement, solicitation, promotion, and/or sale of 
Exxon Products and Services to consumers in the Commonwealth; 
and/or 

(b) the marketing, advertisement, solicitation, promotion, and/or sale to 
investors of Exxon Securities in the Commonwealth. 

29. Documents and Communications sufficient to identify each agreement entered 
into on or after April 1, 2010, through the present, between and among Exxon and 
the Commonwealth of Massachusetts, its agencies, and/or its political 
subdivisions, for Exxon to provide Exxon Products and Services in 
Massachusetts. 

30. Documents sufficient to identify all claims, lawsuits, court proceedings and/or 
administrative or other proceedings against You in any jurisdiction within the 
United States concerning Climate Change and relating to Your solicitation of 
consumers of Exxon Products and Services and/or relating to Your solicitation of 
consumers of Exxon Securities, including all pleadings and evidence in such 
proceedings and, if applicable, the resolution, disposition or settlement of any 
such matters. 

31. Documents sufficient to identify and describe any discussion or consideration of 
disclosing in any materials filed with the SEC or provided to potential or existing 
investors (e.g., in prospectuses for debt offerings) information or opinions 
concerning the environmental impacts of Greenhouse Gas Emissions, including, 
without limitation, the risks associated with Climate Change, and Documents 
sufficient to identify all Persons involved in such consideration. 

32. Transcripts of investor calls, conferences or presentations given by You at which 
any officer or director spoke concerning the environmental impacts of 
Greenhouse Gas Emissions, including, without limitation, the risks associated 
with Climate Change. 

33. Documents and Communications concerning any subpoena or other demand for 
production of documents or for witness testimony issued to Exxon by the New 
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York State Attorney General's Office concerning Climate Change and Your 
marketing of Exxon Products and Services and/or Exxon Securities, including, 
through the date of Your production in response to this CID, all Documents 
produced to the New York State Attorney General's Office pursuant to any such 
subpoena or demand. 

34. Documents sufficient to Identify all other federal or state law enforcement or 
regulatory agencies that have issued subpoenas or are otherwise currently 
investigating You concerning Your marketing of Exxon Products and Services to 
consumers and/or of Exxon Securities to investors. 

35. Documents sufficient to Identify any Massachusetts consumer who has 
complained to You, or to any Massachusetts state or local consumer protection 
agency, concerning Your actions with respect to Climate Change, and for each 
such consumer identified, documents sufficient to identify each such complaint; 
each correspondence between You and such consumer or such consumer's 
representative; any internal notes or recordings regarding such complaint; and the 
resolution, if any, of each such complaint. 

36. Documents and communications that disclose Your document retention policies 
in effect between January 1, 1976 and the date of this production. 

37. Documents sufficient to Identify Your officers, directors and/or managing agents, 
or other persons most knowledgeable concerning the subject matter areas 
enumerated in Schedule B. below. 

38. Documents sufficient to identify all natural persons involved in the preparation of 
Your response to this CID. 
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SCHEDULE B 

Pursuant to the terms of this C1D, you are commanded to produce one or 
more witnesses at the above-designated place and time, or any agreed-upon adjourned 
place and time, who is or are competent to testify as to the following subject matter areas: 

1. Your compliance with Massachusetts General Law Chapter 93 A, § 2, and the 
regulations promulgated thereunder concerning, the marketing, advertising, 
soliciting, promoting, and communicating or sale of: (1) Exxon Products and 
Services in the Commonwealth and/or to Massachusetts residents; and (2) 
Securities in the Commonwealth and/or to Massachusetts residents. 

2. The marketing, advertising, soliciting, promoting, and communicating or sale of 
Exxon Products and Services in the Commonwealth and/or to Massachusetts 
residents, including their environmental impacts with respect to Greenhouse Gas 
Emission, Climate Change and/or Climate Risk. 

3. The marketing, advertising, soliciting, promoting, and communicating or sale of 
Securities in the Commonwealth and/or to Massachusetts residents, including as 
to Exxon's disclosures of risks to its business related to Climate Change. 

4. All topics covered in the demands above. 

5. Your recordkeeping methods for the demands above, including what information 
is kept and how it is maintained. 

6. Your compliance with this CID. 
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Demand No.: 2016-EPD-36 
Date Issued: April 19, 2016 
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SCHEDULE C 

CHAPTER 93A. REGULATION OF BUSINESS PRACTICES FOR CONSUMERS 
PROTECTION 

Chapter 93A: Section 7. Failure to appear or to comply with notice 

Section 7. A person upon whom a notice is served pursuant to the provisions of section 
six shall comply with the terms thereof unless otherwise provided by the order of a court 
of the commonwealth. Any person who fails to appear, or with intent to avoid, evade, or 
prevent compliance, in whole or in part, with any civil investigation under this chapter, 
removes from any place, conceals, withholds, or destroys, mutilates, alters, or by any 
other means falsifies any documentary material in the possession, custody or control of 
any person subject to any such notice, or knowingly conceals any relevant information, 
shall be assessed a civil penalty of not more than five thousand dollars. 

The attorney general may file in the superior court of the county in which such person 
resides or has his principal place of business, or of Suffolk county if such person is a 
nonresident or has no principal place of business in the commonwealth, and serve upon 
such person, in the same manner as provided in section six, a petition for an order of such 
court for the enforcement of this section and section six. Any disobedience of any final 
order entered under this section by any court shall be punished as a contempt thereof. 
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SCHEDULE D 

See attached "Office of the Attorney General - Data Delivery Specification." 
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AFFIDAVIT OF COMPLIANCE WITH CIVIL INVESTIGATIVE DEMAND 

State of 

County of 

I, , being duly sworn, state as follows: 

1. I am employed by in the position of 

2. The enclosed production of documents and responses to Civil Investigative Demand 
2016-EPD-36 of the Attorney General of the Commonwealth of Massachusetts, 
dated April 19, 2016 (the "CID") were prepared and assembled under my personal 
supervision; 

3. I made or caused to be made a diligent, complete and comprehensive search for all 
Documents and information requested by the CID, in full accordance with the 
instructions and definitions set forth in the CID; 

4. The enclosed production of documents and responses to the CID are complete and 
correct to the best of my knowledge and belief; 

5. No Documents or information responsive to the CID have been withheld from this 
production and response, other than responsive Documents or information withheld 
on the basis of a legal privilege or doctrine; 

6. All responsive Documents or information withheld on the basis of a legal privilege 
or doctrine have been identified on a privilege log composed and produced in 
accordance with the instructions in the CID; 

7. The Documents contained in these productions and responses to the CID are 
authentic, genuine and what they purport to be; 

8. Attached is a true and accurate record of all persons who prepared and assembled 
any productions and responses to the CID, all persons under whose personal 
supervision the preparation and assembly of productions and responses to the CID 
occurred, and all persons able competently to testify:, (a) that such productions and 
responses are complete and correct to the best of such person's knowledge and 
belief; and (b) that any Documents produced are authentic, genuine and what they 
purport to be; and 

9. Attached is a true and accurate statement of those requests under the CID as to 
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which no responsive Documents were located in the course of the aforementioned 
search. 

Signature of Affiant Date 

Printed Name of Affiant 

Subscribed and sworn to before me 

this day of 2016. •  

Notary Public 
My commission expires: 
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Office of the Attorney General - Data Delivery Specification 
ONE - Production Load File 

General 

1 .  Images  p roduced  to  the  Of f i ce  o f  t he  At to rney  Genera l  shou ld  be  s ing le  page  se r i e s  IV TIFF  

images ,  300  dp i  o r  be t t e r  qua l i ty .  TIFFs  may  be  Black  & Whi te  o r  co lo r .  

2 .  Ba tes  Numbers  shou ld  be  p laced  in  t he  lower  r igh t  hand  co rne r  un less  t o  do  so  would  

obscure  the  under ly ing  image .  In  such  cases ,  t he  Ba tes  number  shou ld  be  p laced  a s  nea r  t o  

tha t  pos i t ion  a s  poss ib le  whi l e  p rese rv ing  the  under ly ing  image .  Ba tes  numbers  shou ld  

con ta in  no  spaces ,  hyphens  o r  underscores .  Example :  AG0000000001 .  

3 .  Spreadshee t s  and  Powerpo in t  ESI  shou ld  be  p roduced  a s  na t ive  ESI  and  name  fo r  the  ba tes  

number  as soc ia ted  wi th  the  f i r s t  page  o f  t he  i t em.  I f  t he  i t em has  a  conf iden t i a l i ty  

des igna t ion ,  p l ease  DO NOT append  i t  t o  the  ba tes  numbered  f i l e  name .  The  des igna t ion  

shou ld  be  s to red  in  a  f i e ld  in  t he  DAT.  

4 .  For  any  ESI  t ha t  ex i s t s  in  enc ryp ted  fo rmat  o r  i s  password-p ro tec ted ,  ins t ruc t ions  on  means  

fo r  access  shou ld  be  p rov ided  wi th  the  p roduc t ion  to  the  AGO.  (For  example ,  by  supp ly ing  

passwords . )  

5 .  Al l  r ecords  shou ld  inc lude  a t  l eas t  t he  fo l lowing  f i e lds  o f  c rea ted  da ta :  

a .  Beg inn ing  Ba tes  Number  (where  TIFF  Images  a re  p roduced)  

b .  End ing  Ba tes  Number  

c .  Beg inn ing  At tachment  Range  

d .  End ing  At tachment  Range  

e .  RemovedFrom:  I f  r eco rds  were  g loba l ly  dedup l i ca ted ,  th i s  f i e ld  shou ld  con ta in  a  

conca tena ted  l i s t  o f  a l l  cus tod ians  o r  sources  which  o r ig ina l ly  he ld  the  i t em.  

f .  MD5 Hash  o r  o the r  hash  va lue  

g .  Cus tod ian  /  Source  

h .  Or ig ina l  f i l e  pa th  o r  fo lde r  s t ruc tu re  

i .  Fami ly lD 

j .  Pa th /L ink  to  na t ives  

k .  Pa th /L ink  to  t ex t  f i l e s  (do not produce inline text in the dot file) 

I .  Redac ted  -  Bi t  Charac te r  f i e ld  (1  o r  0  where  l=Yes  and  0=No)  

m.  P roduc t ion  da te  

n .  Vo lume  name  

o .  Conf iden t i a l i ty  o r  o the r  t r ea tmen t  s t amps  

6 .  Emai l  shou ld  be  p roduced  wi th  a t  l eas t  t he  fo l lowing  f i e lds  o f  me tada ta :  

a .  TO 

b .  FROM 

c .  CC 

d .  BCC 

e .  Sub jec t  

f .  Pa th  t o  t ex t  f i l e  (do not produce inline text in the dot file) 
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g .  Sen t  Da te  (da tes  and  t imes  mus t  be  s to red  in  s epa ra te  f i e lds )  

h .  Sen t  T ime  (da tes  and  t imes  mus t  be  s to red  in  s epa ra te  f i e lds  and  wi thou t  t ime  zones )  

i .  F i l e  ex tens ion  ( . tx t ,  .msg ,  e t c . )  

j .  A t t achment  coun t .  

7 .  eF i l e s  shou ld  be  p roduced  wi th  a t  l eas t  t he  fo l lowing  ind iv idua l  f i e lds  o f  me tada ta :  

a .  Au thor  

b .  Crea teDa te  (da tes  and  t imes  mus t  be  s to red  in  s epa ra te  f i e lds )  

c .  Crea teT ime  (da tes  and  t imes  mus t  be  s to red  in  s epa ra te  f i e lds  wi th  no  t ime  zones  o r  

am/pm)  

d .  Las tModi f i edDate  (da tes  and  t imes  mus t  be  s to red  in  s epa ra te  f i e lds )  

e .  Las tModi f i edTime  (da tes  and  t imes  mus t  be  s to red  in  s epa ra te  f i e lds  wi th  no  t ime  zones  

o r  am/pm) .  

8 .  Dedup l i ca t ion  (Removed  From da ta  f i e ld )  

a .  I f  t he  p roduc ing  en t i ty  wishes  to  dedup l i ca te ,  exac t  hash  va lue  dup l i ca tes  may  be  

removed  on  a  g loba l  bas i s  i f  t he  p roduc ing  en t i ty  p rov ides  a  f i e ld  o f  c rea ted  da ta  fo r  

each  dedup l i ca ted  i t em tha t  p rov ides  a  conca tena ted  l i s t  o f  a l l  cus tod ians  o r  o the r  

sources  where  the  i t em was  o r ig ina l  l oca ted .  Th i s  l i s t  shou ld  be  p rov ided  in  t he  

RemovedFrom da ta  f i e ld .  

b .  Any  o the r  fo rm of  dedup l i ca t ion  mus t  be  approved  in  advance  by  the  Of f i ce  o f  t he  

At to rney  Genera l .  

II. File Types and Load File Requirements 

a. File Types 

Data :  Tex t ,  images  and  na t ive  f i l e s  shou ld  each  be  de l ive red  a s  subfo lde r s  in  a  fo lde r  named  "DATA".  
See  sc reen  sho t  "Example  P roduc t ion  De l ive rab le . "  

•  Images :  S ing le  page  TIFF  images  de l ive red  in  a  fo lde r  named  " IMAGES."  

•  Tex t :  Mul t ipage  t ex t  f i l e s  (one  t ex t  f i l e  pe r  document ) ,  de l ive red  in  a  fo lde r  named  "TEXT."  

•  Nat ives :  De l ive red  in  a  fo lde r  named  'NATIVES" .  

Load  F i l e s :  Concordance  fo rmat  da ta  load  f i l e  and  Opt icon  fo rmat  image  load  f i l e  shou ld  be  de l ive red  in  

a  fo lde r  named  LOAD (a t  t he  same  leve l  a s  the  fo lde r  DATA in  t he  s t ruc tu re ) .  See  sc reen  sho t  "Example  

P roduc t ion  De l ive rab le . "  
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Example Production Deliverable 

M VOLOOl 

iiil DATA 

j . IMAGES 

J; NATIVES 

J. TEXT 

JJ LOAD 

b .  Fields to be Produced in ONE Data Load File - Concordance Format-

Field Name Description/Notes 

BegBates Starting Bates Number for document 

EndBates Ending Bates Number for document 

BegAttach Starting Bates Number of Parent document 

EndAttach Ending Bates Number of last attachment in family 

FamllylD Parent BegBates 

Volume Name of Volume or Load File 

MDSHash 

Custodian_Source If the source is a human custodian, please provide the name: Last name, first name. If this results in 
duplicates, add numbers or middle initials Last name, first name, middle initial or # If the source is 
not a human custodian, please provide a unique name for the source. Ex: AcctgServer 

FROM Email 

TO Email 

CC Email 

BCC Email 

Subject Email 

Sent Date Email 

Sent Time Email 

File Extension 

Attch Count Email 

Doc Type Email, attachment 

Original FilePath Original location of the item at time of Preservation. 

FileName 

CreateDate Loose files or attachments. Date and Time must be In separate fields. 

CreateTime Loose files or attachments. Date and Time must be in separate fields and the Time field should not 
include Time Zone (EDT, EST etc) 

LastModDate Loose files or attachments (Date and Time must be in separate fields) 

LastModTime Loose files or attachments. Date and Time must be in separate fields and the Time field should not 
include Time Zone (EDT, EST, AM, PM etc) 

Redacted This is a Boolean/bit character field. Data value should be "0" or "1" where 0 = No and l=Yes. 

Confidentiality Designation NOTE: Do not append the Confidentiality Designation to the native file name 

RemovedFrom Last name, first name with semi colon as separator 
Lastname, firstname; nextlastname, nextfirstname etc. 
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Encrypted_pwp This is a single character field. Data value should be "N" or "Y". (File is or is not encrypted/password 
protected) 

EncryptKey_password For those files where Encrypted pwp is Y, provide password or encryption key information in this 
field. 

ProdDate MM\DD\YYYY 

TextLink path to the text files should begin with 
TEXT\ 

Native Link path to the native files should begin with 
NATIVES\ 

The  Da ta  load  f i l e  fo r  ONE i s  t he  same  as  a  Concordance  load  f i l e ,  w i th  the  same  f i e ld  de l imi te r s  ( )  and  
t ex t  qua l i f i e r s  ( [D) .  He re  i s  a  sc reen  sho t  o f  pa r t  o f  a  ONE load  f i l e  w i th  the  f i e lds  iden t i f i ed  above :  

,tBegBace3t,3l>Endaate3t>gt3BegActachl>1t)EndAttachtil3t>Faiid.lyir^fl}VoluiBet>1l3MD5Ha3htl{>Cu3Codian_Souicel>?l'FROMl>1t)XCi>1t>CCl3l|>BCCt?tSubjeccl>1t'Senc Dace tit Sent Timet? t>File Excen3iQnt1t>Dt 
tAG000004507t>l8tAG000004510t11tiAG000004507t>StAG000004512tillltAG000004507t1tVOL001t(llPt'flt>DQe, JohntiMotadQegsciiEeplace.CQnijiMdQeQsomewhereelse.CQmtfllpchebQsaeaoiEeplace.ccinitltt'ijtx 
tAG000004511tfltAG000004512tltAG000004507tfltAG000004512tiltfl.G000004507t9tVOL001tflttitDc!e, johnt^MQhndQe@3QB;eplace.CQiitflt)jdoe93Citewhereel3e.CQii$1tthebas3@3Ciii:eplace.cQiLt,itt1ti 

c. Fields required for an Images Load File - Opticon Format 

The  Images  load  f i l e  fo r  ONE i s  t he  same  as  an  OPTICON load  f i l e .  I t  con ta ins  these  f i e lds ,  

a l though  Fo lde r  Break  and  Box  Break  a re  o f t en  no t  used .  

Field Name Description/Notes 

Alias imagekey/image link - Beginning bates or Ctrl number for the document 

Volume Volume name or Load file name 

Path relative path to Images should begin with 
IMAGES\ and Include the full file name and file extension (tif, jpg) 

Document Break Y denotes image marks the beginning of a document 

Folder Break N/A - leave blank 

Box Break N/A - leave blank 

Pages Number of Pages in document 

Here  i s  a  sc reen  sho t  o f  an  op t i con  load  f i l e  fo rmat  in  a  t ex t  ed i to r  wi th  each  f i e ld  sepa ra ted  by  a  
comma.  Al ias ,  Vo lume ,  Pa th ,  Document  Break ,  Fo lde r  Break  (b lank) ,  Box  Break  (b lank) .  Pages .  

AS000004S07,VOL001,IMaGES\00\ 0 0\AG000004S07.IIF,Y/,, 4  
aG00000450S,VOL001,IMaGES\00\00\aG000004S08.IIF,,,, 
AG000004509,VOLOOl,IMAGES\00\00\RG000004509.IIF,,,, 
AG000004510,VOL001/IMAGES\00\00\AGOQ0004510.TIF,,,, 
A G 0 0 0 0 0 4 5 1 1 , V O L O O l , I M A G E S \ 0 1 \ 0 0 \ A G 0 0 0 0 0 4 5 1 1 , T I F , Y , , , 2  
AG000004512,VOLOOl, IMAGES\01\00\AE000004512|.IIF,,,, 

Technical questions regarding this specification should be addressed to: 
Diane E. Barry 

AAG / eDiscovery Attorney 
Office of the Attorney General 

One Ashburton Place 
Boston MA 02108 

Diane.E.Barrv@state.ma.us 
(617)963-2120 
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Washington state voters reject carbon tax ballot
initiative
by Josh Siegel | November 07, 2018 08:12 AM

Washington state on Tuesday rejected a carbon tax ballot initiative that supporters hoped
would be the first voter-approved tax on fossil fuel emissions to fight climate change.

The failure of the carbon pricing plan in a progressive Western state came after voters there
rejected a similar plan two years ago, a bad sign for efforts to impose a carbon tax at the
national level.

“This is a clear victory for working families, consumers, small businesses and family farmers
across our state — as well as for our environment,” said Dana Bieber, spokesperson for the “no”
campaign, in a statement. “Washington voters have soundly defeated this costly, unfair and
ineffective energy tax.”

California remains the only U.S. state to have a carbon pricing plan — its legislators approved a
cap-and-trade system that started in 2012. But anti-tax sentiment has led most Republicans to
reject any form of the concept at the national level. A recent United Nations report said pricing
carbon emissions is a crucial policy needed to avoid the worst consequences of global
warming.

Washington’s plan would have required fossil fuel companies to pay $15 per ton of carbon
dioxide they release into the atmosphere, beginning in 2020. The tax would increase by $2
each year until 2035, reaching around $55 per ton. The carbon pricing proposal appeared on
the ballot as a fee, not a tax, to make the initiative more appealing to voters, and for technical
reasons.

Money earned from the fee — roughly $1 billion annually by 2023 — would have been spent on
clean energy and climate change resilience projects, such as wind and solar plants, mass
transit, and energy efficiency improvements to buildings.

A lesser amount of the revenue was set aside to support rural and poor communities most
vulnerable to climate change, and the higher cost of energy products that would result from
the tax.

Those spending measures helped win the endorsement of environmental, labor, tribal, and
social justice groups, who opposed the 2016 carbon tax proposal because it would have used
the revenue to cut other taxes. But supporters could not overcome record spending by
opponents, more than $31 million, primarily by the oil industry.

Oil and gas companies opposed the new proposal, even if some were not so vocal about it, and
are even backing a revenue-neutral carbon tax plan proposed by free-market groups at the
federal level.

A political action committee formed by the Western States Petroleum Association, which
represents companies such as BP, Chevron, Shell and Exxon Mobil, vastly outraised supporters.

The opponents said the tax would raise the cost of gasoline and electricity without
meaningfully lowering emissions.

Energy economists have said Washington’s carbon fee would have had a “modest” immediate
impact, because the state already has one of the cleanest electricity grids, running mostly on
zero-carbon hydroelectric power. But it would have sent a signal of public support for tackling
climate change at the local level.

https://www.washingtonexaminer.com/
https://www.washingtonexaminer.com/author/josh-siegel
https://results.vote.wa.gov/results/20181106/State-Measures-Initiative-Measure-No-1631-Initiative-Measure-No-1631-concerns-pollution.html
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